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I. STATEMENT OF THE CASE
A.

Nature of the case.
Respondent Union Bank N.A., through its predecessors (collectively, "Union Bank"),

filed this action to foreclose a mortgage on property known as "Trestle Creek." Appellant North
Idaho Resorts, LLC ("NIR") claimed priority to the Trestle Creek property through a vendor's
lien. A vendor's lien is an equitable lien, codified in Idaho Code§ 45-801, that arises to protect
a seller ofreal property. A vendor's lien arises when the seller has no collateral to secure
payment for the property and when the seller can bring an action against the buyer for the unpaid
purchase price. It is also subject to the rights of a good-faith encumbrancer, as provided in Idaho
Code§ 45-803. The issues before the trial court were whether NIR could establish a vendor's
lien and, if so, whether NIR's vendor's lien was prior to Union Bank's mortgage.
After a court trial, the trial court held that Union Bank's mortgage was superior to any
vendor's lien claimed by NIR for four independent reasons. According to the trial court, NIR did
not establish a vendor's lien on the Trestle Creek property because (1) NIR was not the seller of
the property and (2) NIR was not owed purchase money under its purchase and sale agreement
and the possibility that the buyer would owe purchase money in the future was uncertain and
speculative. Alternatively, the trial court assumed that NIR could establish a vendor's lien on the
property. Based on that assumption, the trial court still held that Union Bank's mortgage was
superior because (3) NIR released its vendor's lien pursuant to a recorded agreement and (4)
Union Bank was a bona fide encumbrancer.
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As explained below, each of those reasons is supported by Idaho law and substantial
evidence and any one of them is reason to affirm the trial court's ruling that NIR could not
establish a vendor's lien superior to Union Bank's mortgage. Union Bank respectfully asks that
the Court affirm the trial court.
B.

Statement of facts and course of proceedings.
1.

In 2005, NIR sold a golf course and surrounding property to Pend Oreille
Bonner Development, LLC for the development of the Idaho Club.

Richard Villelli and his related entities (collectively, "Villelli") once owned the Hidden
Lakes Golf Course and a nearby property known as "Moose Mountain." See Tr.Vol.2 at 283:23284:9.1 Both properties are located above the shores of Lake Pend Oreille near Sandpoint, Idaho.
Ex. III at 9. Around the same time, Pend Oreille Limited was the record owner of a property
known as "Trestle Creek." Tr.Vol.2 at 309: 12-310: 12; see also Ex. 11. Trestle Creek is
lakefront property located three miles to the southeast of the golf course and Moose Mountain.
Ex. III at 11; see also Tr.Vol.2 at 115:13-24, 132:18-133:8.
Villelli had purchased the Moose Mountain property in 1995 from JV LLC ("JV") for
$2,264,500. Ex. A. Villelli's debt to JV was secured by a mortgage on the property. Id. at 2-6.
Sometime thereafter, NIR was formed. See Tr.Vol.2 at 285:18-286:2. According to the
testimony at trial, NIR is a limited liability company, composed of six or seven members,
1 The Clerk's Record on Appeal is cited as "R.Vol.1" for volume 1, "R.Vol.2" for volume
2, and so on. The Clerk's Supplemental Record on Appeal is cited as "Supp.R." The Reporter's
Transcripts are cited as "Tr.Vol. I" for volume 1, "Tr.Vol.2" for volume 2, and so on. Trial
exhibits are cited as "Ex." NIR's Appellant's Opening Brief is cited as "AOB." Union Bank
also provides the key documents related to this appeal in an accompanying appendix.
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including Villelli and Pend Oreille Limited. Id. The record does not show when NIR was
formed, how it was formed, or how its members' contributions were made or treated.
Nevertheless, in March 2006, NIR sold the golf course, the Moose Mountain property,
and the Trestle Creek property to Pend Oreille Bonner Investments, LLC, pursuant to a Third
Amended and Restated Real Property Purchase and Sale Agreement. Ex. 3. Pend Oreille
Bonner Investments, LLC assigned the property to Pend Oreille Bonner Development, LLC
("POBD"). 2 Tr.Vol.2 at 116:7-14, 283:23-285:3. POBD planned to redesign the golf course,
develop residential units on the Moose Mountain and Trestle Creek properties, and rebrand the
development as the Idaho Club. See Ex. 10; Ex. BBB; Tr.Vol.2 at 115:10-24.
Pursuant to their purchase and sale agreement, POBD agreed to pay NIR a down payment
of $4,750,000, a promissory note of $511,000, and assume payment responsibility for two
existing loans: a loan payable to JV (in an amount of $2,565,000) and a loan payable to R.E.
Loans, LLC (inanamountof$8,515,000). Ex. 3 at,J2(a); Ex. WWW; Tr.Vol.2 at 118:11119:23, 293:9-296:2. POBD also agreed to share sales revenue (referred to as "participation
payments") with NIR if POBD achieved gross sales in excess of $80 million or closed bulk sales

2

POBD is the developer of the Idaho Club. Tr.Vol.2 at 114:10-12. Pend Oreille Bonner
Development Holdings, Inc. ("POBD Holdings") is the sole and managing member of POBD.
Tr.Vol.2 at 114:9-115:9. Some of the documents relevant to this appeal were executed by POBD
and some by POBD Holdings. See, e.g., Exs. 3, 11. According to the testimony at trial, POBD
Holdings assigned its interests to POBD for the purpose of developing the Idaho Club. Tr.Vol.2
at 116:7-14, 283:23-285:3. For that reason, and for simplicity, Union Bank refers to POBD
Holdings and POBD collectively as "POBD" throughout this brief.
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of residential lots. Ex. 3 at~ 2(a)-(d); see also Tr.Vol.2 at 120:10-15, 184:17-186:2, 288:9289:22, 291:1-12, 323:6-324:18.
At closing, POBD paid NIR the down payment and assumed the two existing loans from
JV and R.E. Loans. Tr.Vol.2 at 118:11-120:9, 293:9-296:2. POBD repaid the $511,000
promissory note in early 2008. Tr.Vol.2 at 119:24-120:6, 294:6-295:3. The purchase price
worked out to approximately $16 million. Tr.Vol.2 at 119:19-23. Villelli transferred title to the
Moose Mountain property to POBD. Tr.Vol.2 at 313:23-314:11. And Pend Oreille Limited
transferred title to the Trestle Creek property to POBD through a warranty deed. 3 Ex. 11;
Tr.Vol.2 at 116:7-117:3, 285: 12-286:7, 309:17-20; Tr.Vol.3 at 360: 11-361: 1. As part of the
transaction, to secure the payment of the $2,565,000 loan, JV was granted a first priority
mortgage in the Trestle Creek property. See Tr.Vol.2 at 315:8-318:2; Ex. 8 at 8 (~ 26). 4
In June 2006, NIR and POBD executed a Memorandum of Real Property Purchase and
Sale Agreement. Ex. 2. The memorandum acknowledges that NIR and POBD entered into an
unrecorded purchase and sale agreement and that the agreement concerns the golf course and the
Moose Mountain and Trestle Creek properties. Id. The properties, including the Trestle Creek
property, are described in an attached exhibit. Id. The memorandum was recorded in the records
of Bonner Counter as Instrument No. 706475. Id.

3

As NIR notes in its opening brief, the trial court held that Villelli owned and transferred
the Trestle Creek property to POBD, and Pend Oreille Limited owned and transferred the Moose
Mountain property to POBD. R.Vol.8 at 1719. The record, however, shows that Pend Oreille
Limited owned the Trestle Creek property and transferred the property to POBD.
4 See also R. Val.I at 79-84.
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In March 2007, NIR and POBD recorded a partial termination of their
purchase and sale agreement that included the Trestle Creek property.
In March 2007, NIR and POBD executed a Partial Termination of Real Property
Purchase and Sale Agreement and Partial Termination of Memorandum of Real Property
Purchase and Sale Agreement (the "Partial Termination Agreement"). Ex. 4. Under the Partial
Termination Agreement, the parties agreed to partially terminate their Memorandum of Real
Property Purchase and Sale Agreement (Ex. 2) with respect to the real property described in
"Exhibit 'A."' Id.; see also Tr.Vol.2 at 296:3-297:18. It was recorded in Bonner County on
March 15, 2007, as Instrument No. 724831. Ex. 4.
As recorded, the Partial Termination Agreement contains two pages each bearing the
heading "Exhibit 'A."' Id. The pages contain different legal descriptions. See id. One of the
exhibits includes the legal description for the Trestle Creek property. Compare id. with Exs. 1
and2; see also Tr.Vol.2 at 206:23-209:7. Neither exhibit includes the same legal description of

the property described in the Memorandum of Real Property Purchase and Sale Agreement.
Compare Ex. 4 with Ex. 2.

Around the same time, POBD sought to increase the amount of R.E. Loans' existing loan,
and R.E. Loans was granted a mortgage to the Trestle Creek property. See Tr.Vol.2 at 124: 16125: 1; see also Ex. 8 at 8 (ii 28). R.E. Loan's mortgage was recorded in Bonner County on
March 15, 2007, as Instrument No. 724829. See Ex. 8 at 8 (ii 28). As part of that financing, NIR
agreed to subordinate its interest in certain property, including the Trestle Creek property, to R.E.
Loan's mortgage. Ex. 6; Tr.Vol.2 at 291:19-292:22. NIR's subordination agreement was also
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recorded

Bonner County on March 15, 2007. Ex. 6. The recorded subordination agreement

includes the same "Exhibit 'A"' that was recorded with the Partial Termination Agreement.
Compare Ex. 4 with Ex. 6.
3.

In March 2008, POBD granted Union Bank's predecessor Pacific Capital
Bank a mortgage to the Trestle Creek property to secure a $5 million note.

Union Bank entered the picture in October 2007. At that time, Union Bank's predecessor
Pacific Capital Bank, N.A. ("Pacific Capital Bank") granted POBD a $5 million revolving line of
credit. Ex. NNN. Then in March 2008, Pacific Capital Bank's predecessor converted POBD's
line of credit into a $5 million loan under a revolving term note. See Ex. 1 at 1 1.1. The note
was due and payable two years later and was secured by a mortgage to the Trestle Creek
property. Id. The mortgage was recorded in Bonner County on March 25, 2008, as Instrument
Nos. 748379 and 748380. Ex. 1. That same day Pacific Capital Bank obtained a title insurance
policy, using the legal description for the Trestle Creek property. Ex. 8. The title policy reports
the mortgages of JV and R.E. Loans as prior liens on the property; it does not identify any
interest by NIR. See id. at 6-8.
On July 31, 2008, JV signed a subordination agreement, in which it agreed to subordinate
its first priority lien on the Trestle Creek property to Pacific Capital Bank's mortgage. See Ex. 9
at 5 (124); Ex. K. JV's subordination agreement was recorded in Bonner County on August 8,
2008, as Instrument No. 756403. Id. R.E. Loans also agreed to subordinate its lien on the
property to Pacific Capital Bank's mortgage. See Ex. 9 at 7 (127). Then on March 11, 2009,
NIR re-recorded a photocopy of the Partial Termination Agreement in Bonner County as
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Instrument No. 768269, without the knowledge of POBD. See Ex. 5; Tr.Vol.2 at 175:15-177:7.
The re-recorded Partial Termination Agreement states it "is being re-recorded to correct the legal
description." Ex. 5. The re-recorded agreement includes only a one page "Exhibit 'A."' See id.
It does not include the legal description of the Trestle Creek property. See id.

4.

Pacific Capital Bank filed an action against NIR and others to foreclosure the
Trestle Creek property and prevailed after a court trial.

POBD never reached the $80 million in revenues from lot sales or experienced lot bulk
sales and ultimately defaulted on Pacific Capital Bank's loan. See Tr.Vol.2 at 120:10-121:25,
190:5-17, 320:10-15; Tr.Vol.3 at 364:13-23. In May 2011, Pacific Capital Bank filed a
complaint to foreclose all title and interest in the Trestle Creek property and sought judgment
against POBD in the full amount due and owing. 5 R.Vol.1 at 122-36. Because there were
numerous liens on the Trestle Creek property, Pacific Capital Bank also named the many
lienholders as defendants, including JV, R.E. Loans, and NIR. See id. NIR answered and
claimed priority to the Trestle Creek property through a counterclaim against Pacific Capital
Bank and a cross-claim against N. R.Vol.2 at 397-417; see also R.Vol.3 at 607-18.
During the litigation, Pacific Capital Bank formally changed its name to Santa Barbara
Bank & Trust, N.A., R.Vol.3 at 676-77, and then Santa Barbara Bank & Trust, N.A. formally
changed its name to Union Bank, id. at 702-03. (We refer to Union Bank and its predecessors
collectively as "Union Bank" for the remainder of this brief.) Except for NIR and JV, the

5

Union Bank's complaint also sought to reform the legal description of the Trestle Creek
property based on a scrivener's error. R.Vol.l at 129-30. Reformation of the legal description
was not contested and was granted. See R.Vol.6 at 1352; R.Vol.8 at 1783-84.
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remaining defendants either defaulted or stipulated that Union Bank's mortgage has priority over
any lien they may have had on the Trestle Creek property. Union Bank obtained a default
judgment and decree of foreclosure against POBD in April 2013. R.Vol.4 at 818-22. It obtained
default judgments against R.E. Loans and other defendants in May 2013. Id. at 930-34.
Union Bank moved for summary judgment against NIR. Id. at 940-41. The trial court
denied the motion, finding a genuine issue of material fact regarding what property was included
in NIR's Partial Termination Agreement. R.Vol.6 at 1347-50. The matter was set for court trial,
which the trial court heard on May 12 and 13, 2014. See Tr.Vol.2 at 101-325; Tr.Vol.3 at 326395. After the trial court heard the priority dispute between Union Bank and NIR, the court
heard the priority dispute between JV and NIR. See Tr.Vol.3 at 395-465.
Following trial, the trial court entered findings of fact and conclusions of law and held
that NIR does not have a vendor's lien to the Trestle Creek property that is superior to Union
Bank's first priority mortgage. R.Vol.8 at 1718-23. The trial court entered a judgment against
NIR, R.Vol.8 at 1782-85, and NIR appealed, R.Vol.8 at 1744-48. 6
II. ISSUES PRESENTED ON APPEAL
1.

Did the trial court err in finding NIR cannot establish a vendor's lien on the

Trestle Creek property because Pend Oreille Limited, not NIR, transferred the property to
POBD?
6

The Court conditionally dismissed NIR's notice of appeal for lack of a valid final
judgment. R.Vol.8 at 1776-77. A proper final judgment was entered by the trial court on
September 19, 2014. Id. at 1782-85.
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Did the trial court err in finding NIR cannot establish a vendor's lien on the
Trestle Creek property because POBD owes no purchase money to NIR under the parties'
purchase and sale agreement?
3.

Assuming NIR can establish a vendor's lien on the Trestle Creek property, did the

trial court err in finding Union Bank's mortgage is superior because NIR released its lien through
the Partial Termination Agreement recorded on March 15, 2007?
4.

Assuming NIR can establish a vendor's lien on the Trestle Creek property, did the

trial court err in finding Union Bank's mortgage is superior because Union Bank is a bona fide
encumbrancer?
III. STANDARD OF REVIEW
The Court must defer to the trial court's findings of fact to the extent they are supported
by substantial and competent evidence. Estate of Skvorak v. Sec. Union Title Ins. Co., 140 Idaho
16, 19, 89 P.3d 856,859 (2004); I.R.C.P. 52(a). When the trial court tries the action without a
jury, determinations on the credibility of witnesses, the weight to be given their testimony, the
testimony's probative effect, and inferences and conclusions to be drawn therefrom are all
matters within the province of the trial court. Estate ofSkvorak, 140 Idaho at 19, 89 P.3d at 859.
The Court, however, exercises free review over conclusions oflaw. Id.
When reviewing a trial court's decision, the Court determines whether the evidence
supports the findings of fact and whether the findings of fact support the conclusions of law.
HF.L.P., LLC v. City of Twin Falls, 157 Idaho 672, 679, 339 P.3d 557, 564 (2014). Since it is

the trial court's role to weigh conflicting evidence and testimony and to judge the credibility of
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the witnesses, its findings of facts will be liberally construed in favor of the judgment entered.
Id. As such, a trial court's findings of fact will not be overturned if the findings are based on

substantial evidence, even if the evidence is conflicting. Id.; I.R.C.P. 52(a). In other words, the
Court does not weigh the evidence or substitute its view of the facts for that of the trial court.
Shawver v. Huckleberry Estates, L.L.C., 140 Idaho 354,363, 93 P.3d 685,694 (2004).

IV. ARGUMENT

At trial, NIR claimed priority over Union Bank's mortgage through a vendor's lien. The
trial court rejected NIR's claim of a vendor's lien on four independent grounds. If the Court
affirms any one of those grounds, it must hold that the trial court did not err in finding Union
Bank's mortgage is superior to NIR's claimed vendor's lien.
A.

The trial court was correct in finding NIR did not establish a vendor's lien.
1.

Because NIR did not transfer the Trestle Creek property when it sold the
property to POBD, it cannot enforce a vendor's lien on the property.

Under Idaho Code§ 45-801, "[o]ne who sells real property has a vendor's lien thereon,
independent of possession, for so much of the price as remains unpaid and unsecured otherwise
than by the personal obligation of the buyer." The trial court found that NIR was not a seller
under the statute. See R.Vol.8 at 1721. NIR contends that the trial court wrongly interpreted the
term "seller" to require the vendor to "first have property title recorded in its name." AOB at 1415. That is not what the trial court found.
According to the trial court, NIR could not establish a vendor's lien because "[t]he
transfer of Trestle Creek to POBD was not executed by 'NIR', but one of the limited partners
that formed NIR." R. Vol.8 at 1721. In effect, the trial court held that "[o]ne who sells real
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property" under Section 45-801 is one who transfers real property. And to transfer real property,
one must hold an interest in the property. As explained below, at trial, there was no evidence of
NIR's interest in the Trestle Creek property-only that the property was held by Pend Oreille
Limited, not NIR. Based on that record, the lack of title was evidence that NIR failed to carry its
burden to demonstrate an interest in the property sufficient to create a vendor's lien. See id.
The trial court's ruling is supported by Idaho case law. In Farnsworth v. Pepper, the
buyer purchased two 40-acre tracts from two brothers, Benjamin and Joseph. 27 Idaho 154, 156,
148 P. 48, 49 (1915). Joseph did not have title to the land-Benjamin did-but the brothers had
agreed that Joseph should have one of the 40-acre tracts for advances Joseph made to Benjamin.
Id. The buyer entered into a contract with Joseph for a 40-acre tract and with Benjamin for the

other 40-acre tract, and later Benjamin conveyed the entire 80 acres to the buyer. Id. When the
buyer failed to pay the full purchase price to Joseph, Joseph claimed a vendor's lien on the
property. Id. To defeat the vendor's lien, the buyer argued he purchased the entire property
from Benjamin, not Joseph. Id.
The trial court found that the buyer purchased one of the tracts from Joseph and one from
Benjamin and on that basis held Joseph was a seller who established a vendor's lien. Id. The
evidence showed that the parties had arranged for Benjamin to convey the entire 80 acres to
avoid a conveyance from Benjamin to Joseph and then Joseph to the buyer, when a conveyance
from Benjamin would do. Id. Also, some weeks after he received the deed from Benjamin, the
buyer acknowledged the arrangement in writing. Id. at 158, 148 P. at 50. On appeal, the Idaho
Supreme Court affirmed the trial court, finding support in the record that "[Joseph] was the
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equitable owner of said land and sold it to [buyer], and it was agreed among them that the legal
should go directly from Benjamin Farnsworth to [buyer]." Id.
Russ Ballard & Family Achievement Inst. v. Lava Hot Springs Resort, Inc. involved an

action to foreclose a mortgage on land owned by the Lava Hot Springs Resort, Inc. 97 Idaho
572,574,548 P.2d 72, 74 (1976). At one time, title to the property was held by the Jouglards,
who transferred it to Lava Hot Springs Resort, Inc. Id. at 575, 548 P.2d at 75. A group of
creditors claimed superior liens against the mortgage based on judgments they obtained against
Harold Irick. Id. at 574-75, 548 P.2d at 74-75. According to the trial court, Irick had owned the
property in common with the Jouglards, was paid $125,000 for his interest in the property by
Lava Hot Springs Resort, Inc., and held a vendor's lien against the property in that amount. Id.
From there the trial court held the liens of the judgment creditors were valid through Irick' s
vendor's lien on the property. Id.
The Idaho Supreme Court reversed. According to the Court, Idaho law presumes the
holder of title to property-there the Jouglards-is the owner and "'[o]ne who would claim the
ownership of property of which the legal title stands or record in another ... must establish such
claim by evidence that is clear, satisfactory and convincing."' Id. at 579, 548 P.2d at 79
(citations omitted). The Court found no vendor's lien arose because title to the property was
held by the Jouglards and substantial evidence did not support the trial court's finding that Irick
(or the judgment creditors claiming through him) proved he owned an interest in the property or
that Lava Hot Springs Resort, Inc. agreed to pay him for that interest. Id.
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Together Farnsworth and Ballard teach that record title is not required to establish a
vendor's lien, but some form of ownership is. Without a right of ownership, there is no sale or
transfer that gives rise to a vendor's lien. The decisions also conform to the plain and ordinary
meaning of Section 45-801. The interpretation of a statute begins with its literal words. Benz v.

D.L. Evans Bank, 152 Idaho 215,223,268 P.3d 1167, 1175 (2012). Those words must be given
their plain, usual, and ordinary meaning, and the statute must be construed as a whole. Id.
Section 45-801 is not ambiguous, as it provides that "[o]ne who sells real property has a
vendor's lien thereon." "Seller" is defined as: "Generally, a person who sells anything; the

transferor ofproperty in a contract ofsale." Black's Law Dictionary 1567 (10th ed. 2014)
(emphasis added). "Sell" means: "To transfer (property) by sale." 7 Id. (emphasis added).
"Transfer" means: "Any mode of disposing of or parting with an asset or an interest in an asset,"
"every method ... of disposing of or parting with property or with an interest in property," or "[a]
conveyance of property or title from one person to another." Id. at 1727.
It follows that the plain and ordinary meaning of "one who sells real property" is a person

who transfers or parts with real property or an interest in real property. Here it was undisputed
that Pend Oreille Limited held legal title to the Trestle Creek property and transferred the
property to POBD. Ex. 11. Under Ballard, it was NIR's burden to establish its interest in the
property by clear, satisfactory, and convincing evidence, but it did not. There was little evidence

7

Likewise, the plain meaning of "sale" is "[t]he transfer of property or title for a price."
Black's Law Dictionary at 1537.
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presented at trial regarding NIR or its members and no evidence regarding its operating structure
or formalities or how contributions from its members were made. 8 Tr.Vol.2 at 285:18-286:2.
What the evidence did show is that NIR is a limited liability company and that Pend
Oreille Limited was a member ofNIR. Tr.Vol.2 at 285:22-23. According to the testimony of
Villelli, Pend Oreille Limited contributed the Trestle Creek property to NIR in 1998 and
maintained record title to the property from then until it transferred the property to POBD in June
2006. Tr.Vol.2 at 283:23-286:7, 309:9-310:12; Ex. 11. Villelli acknowledged that NIR "never
[stood] as a fee holder of the Trestle Creek property." Tr.Vol.2 at 310:9-12.
NIR maintains it transferred the Trestle Creek property to POBD through Idaho Code§§
30-6-401 and 30-6-402. AOB at 13. Those statutes simply provide that members of a limited
liability company may contribute property or other benefits to the company. But that version of
the Idaho Uniform Limited Liability Company Act was enacted in 2008, and there is no evidence
to support its application to NIR. In any event, there is no evidence regarding the nature of Pend
Oreille Limited's contribution to NIR or NIR's interest in the property-only that Pend Oreille
Limited held title to the Trestle Creek property at all relevant times and transferred title to the
property POBD.
In sum, the trial court held that NIR failed to establish it was a seller of the Trestle Creek
property under Idaho Code § 45-801. Here substantial evidence supports the trial court's finding
that NIR did not maintain an interest in the property and did not transfer the property to POBD.

8

NIR's operating agreement was not entered in evidence.
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As such, NIR failed to carry its burden to show that it had the right to transfer the Trestle Creek
property and failed to demonstrate it was a seller of the property. The trial court's ruling
conforms to the language of the statute and should be affirmed.
2.

Because NIR cannot maintain an action against POBD for unpaid purchase
money, it cannot enforce a vendor's lien on the Trestle Creek property.

The trial court also found that NIR could not establish a vendor's lien on the Trestle
Creek property under Idaho Code§ 45-801 for a second reason: because POBD owed no
purchase money to NIR under the purchase and sale agreement. R.Vol.8 at 1721. According to
the trial court, NIR had received the purchase price it was guaranteed by POBD, any future
purchase payment was speculative, and thus a vendor's lien on the Trestle Creek property had no
value. Id. Again, the trial court was correct.
At the time of trial, it was undisputed that POBD did not owe NIR purchase money for
the Trestle Creek property. When it closed on the property in June 2006, POBD paid NIR
$4,750,000 and assumed payment responsibility for NIR's loans from JV and R.E. Loans. Ex.
AAA at~ 2(a); Tr.Vol.2 at 118:11-120:9, 293:9-296:2. Once POBD assumed the notes, NIR
was released from its obligation to repay them. Tr.Vol.2 at 174:19-175:3, 311:5-312:11, 322:15323:5. POBD also repaid the $511,000 promissory note. Tr.Vol.2 at 119:24-120:6, 135:2136: 15, 294:6-295:3, 322:4-14. As such, POBD fully paid NIR the payments owed under the
purchase and sale agreement. 9 See Ex. 3 at~ 2(a); Tr.Vol.2 at 118:11-120:9, 295:19-296:2.

At trial, Mr. Villelli testified that POBD owed a Villelli related entity approximately
$1,200,000 in back monthly fees charged for sewer and water service. Tr. Vol.2 at 306:21(continued ... )
9
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All that remains unpaid under the purchase and sale agreement was NIR's right to future
participation payments once POBD reached $80 million in gross lot sales or entered into bulk lot
sales. See Ex. AAA at ,r 2(a), (d). The trial court found those payments eventually may or may
not be owed and were open to speculation. R.Vol.8 at 1721. Substantial evidence supports those
findings too. Testimony at trial-from both NIR and POBD representatives----confirmed that
POBD had not reached $80 million in gross sales, completed no bulk sales, and thus no
participation payments were owed to NIR. Tr.Vol.2 at 120: 10-121 :25, 190:5-17, 320: 10-15,
324:2-21; Tr.Vol.3 at 364:13-23; see also Tr.Vol.2 at 312:12-19.
Thus POBD was not in default under the purchase and sale agreement and owed no
purchase money under the agreement. See Tr.Vol.2 at 121:16-25. To be sure, NIR does not
claim POBD is in default and maintains no such action for unpaid money associated with the sale
of the Trestle Creek property. Despite that, NIR argues that it is still entitled to revenues from
future lot sales and bulk lot sales and that those payments remain unpaid and valid and
enforceable as conditions precedent. AOB at 15-20. According to NIR, its vendor's lien would
only fail if those conditions precedent completely fail. Id. at 18-19.
NIR's argument misses the point. The question is not whether NIR's purchase and sale
agreement remains enforceable against POBD, but whether a vendor's lien arises for purchase
money that is not yet owing and is contingent on future events. Idaho law has not directly

(... continued)
307:10, 320:17-321:3; Tr.Vol.3 at 355:20-356:10; see also Ex. 12. But that debt is not part of
POBD's purchase price for the Trestle Creek property. Tr.Vol.2 at 306:21-308:8; Ex. 12.
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addressed this question, but other jurisdictions have. California and Illinois law hold that a
vendor's lien does not arise and is not enforceable unless there is an absolute, ascertained, and
certain debt owing for the purchase price of the land conveyed. See, e.g., Gard v. Gard, 40 P.
1059, 1060 (Cal. 1895) ('"There must be a certain, ascertained, absolute debt owing for the
purchase price; the lien does not exist in behalf of any uncertain, contingent, or unliquidated
demand."' (citation omitted)); Ross v. Clark, 80 N.E. 275,276 (Ill. 1907) ("The vendor's or
grantor's lien is only permitted as security for unpaid purchase money, which must be a certain,
ascertained amount. The lien does not exist in behalf of any contingent, uncertain or
unliquidated demand.").
The California Court of Appeal applied that principle in Cowan v. Security-First National
Bank of Los Angeles, 51 P.2d 440, 441 (Cal Ct. App. 1935). In Cowan, an ex-husband sought to

enforce a vendor's lien for the promised payment of $10,000 pursuant to a property settlement
agreement with his ex-wife. Id. at 440-41. The agreement provided that when the ex-wife sold
certain real property, she would pay the ex-husband $10,000 out of the money received from the
sale. Id. at 441. No sale occurred. Id. The court found the ex-husband was not entitled to a
vendor's lien: "[I]t is essential to the existence of a vendor's lien that there be an absolute debt
owing from the vendee to the vendor and the lien cannot exist where ... the obligation to pay is
to arise only upon the happening of a contingency which may never occur." Id.
Idaho law would agree. (As evidenced in the case citations that follow, the Court has
relied on California law to apply Idaho Code§ 45-801, and it should continue that practice here.)
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to the codification of a vendor's lien in 1887, the Idaho Supreme Court described when and
why the lien arises:
It is well settled that on a sale of lands, where, by the agreement of parties,
provision is made for the security of the purchase money in some other way than
by a lien upon the lands, such lien does not attach by operation of law, and the
vendor can not resort to it for security. When, however, no security is agreed
upon, the law creates an equitable lien in favor of the vendor, which he can
enforce in a court of equity, when there is a default in the payment of the purchase
money.
Hawkins v. Thurman, 1 Idaho 598, 600-01 (1875). More recently, using similar language, the

Court explained that a vendor's lien is '"not a specific and absolute charge on the realty but a
mere equitable right to resort to it [i.e., the property] on failure of payment by the vendee. "'
Estates ofSomers v. Clearwater Power Co., 107 Idaho 29, 30,684 P.2d 1006, 1007 (1984)

(brackets in original) (quoting Mills v. Mills, 305 P.2d 61, 68 (Cal. Ct. App. 1956)). It follows
that under Idaho law, a vendor's lien only arises when the buyer actually owes purchase money.
Indeed, in Blankenship v. Myers, 97 Idaho 356, 371, 544 P.2d 314,329 (1975), the Idaho
Supreme Court addressed the inseparable relationship between a vendor's lien and the debt owed
by the buyer. There the Court considered when the statute oflimitations runs to bar an action to
enforce a vendor's lien. Id. at 370-71, 544 P.2d at 328-29. The Court noted that "[a]t common
law the vendor's lien generally could be enforced against the vendee as long as the vendor could
still bring an action against the buyer for the unpaid purchase price." Id. at 371, 544 P.2d at 329
(citing 77 Am. Jur. 2d Vendor & Purchaser§ 462 (1975)). Because a claim for a vendor's lien is
"so interrelated" to an action for the unpaid purchase price, the Court held that the statute of
limitations runs to bar a lien claim when the statute runs to bar a claim for the debt. Id.
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so holding, the Court adopted the following language from the California Supreme
Court: "'The right of a vendor to enforce his lien continues, unless waived, so long as an action
can be commenced for the purchase money .... "' Id. (emphasis added) (quoting Finnell v.
Finnell, 105 P. 740, 744 (Cal. 1909)). That principle is directly in line with the principle-

recognized in Gard and Cowan-that a vendor's lien only arises when the purchase price owed
is certain, ascertained, and absolute. Thus NIR can enforce a vendor's lien on the Trestle Creek
property only so long as it can commence an action against POBD for the balance of the
purchase price actually due and owing under their purchase and sale agreement. And here, there
is no such debt, only the possibility of future payment that is uncertain and contingent.
The trial court correctly found that NIR has no claim against POBD for unpaid purchase
money and cannot enforce a vendor's lien on the Trestle Creek property. R.Vol.8 at 1721.
Otherwise, NIR could maintain a vendor's lien indefinitely for an unascertained and contingent
demand that may not occur. The trial court's ruling that Union Bank holds priority to the
property through its mortgage must also be affirmed on this basis.
B.

Alternatively, the trial court was correct in finding that even if NIR established a
vendor's lien, Union Bank's mortgage held priority to the lien.

The trial court also found Union Bank maintains priority to the Trestle Creek property on
alternative grounds. According to the trial court, even ifNIR obtained a vendor's lien on the
Trestle Creek property, it released its lien through the March 2007 Partial Termination
Agreement and, nevertheless, Union Bank was a bona fide encumbrancer. Each finding is
supported by Idaho law and substantial evidence and should be affirmed.
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1.

Union Bank's mortgage has priority over NIR's vendor's lien because NIR
released its lien through the March 2007 Partial Termination Agreement.

Even ifNIR established a vendor's lien on the Trestle Creek property based on future,
contingent, and unspecified payments owed by POBD, NIR released its right to a vendor's lien
on the property. According to the trial court, NIR recorded the Partial Termination Agreement in
March 2007, which released the Trestle Creek property from the vendor's lien (if one actually
arose). R.Vol.8 at 1721. On that basis, the trial court held that Union Bank was entitled to rely
on the recorded title to the Trestle Creek property as it existed in March 2008, when Union Bank
loaned money to POBD and received the mortgage to the property. Id.
NIR fails to address those findings and instead focuses on the trial court's holding that
Union Bank was, in any event, a bona fide encumbrancer. AOB at 20-23. But it is undisputed
that NIR and POBD recorded the Partial Termination Agreement in the records of Bonner
County in March 2007. Ex. 4. According to the agreement, its purpose was to provide record
notice that NIR (as seller) and POBD (as buyer)
have partially terminated that certain Real Property Purchase and Sale Agreement
and that certain Memorandum of Real Property Purchase and Sale Agreement
recorded in on [sic] June 19, 2006 in Instrument No. 706475, Official records of
Bonner County, Idaho only as to the real property described in See [sic] Exhibit
"A" attached hereto and by this reference made a part hereof.

Id. Also undisputed is the fact that the Partial Termination Agreement-as recorded in the
records of Bonner County-included "Exhibit 'A"' with a legal description of the Trestle Creek
property, along with other property identified in NIR's purchase and sale agreement with POBD.

Compare id with Ex. 2.
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Under Idaho recording law, the priority of conflicting liens on real estate is determined at
the time ofrecording. Idaho Code § 55-811 provides that"[ e]very conveyance ofreal property
... recorded as prescribed by law, from the time it is filed with the recorder for record, is
constructive notice of the contents thereof to subsequent purchasers and mortgag(e)es."
"Constructive notice imparted from the record ... is a matter of statute." Kalange v. Rencher, 136
Idaho 192, 195, 30 P.3d 970, 973 (2001). As explained in Kalange, Idaho recording statutes are
designed for the "ultimate purpose of permitting purchasers to rely upon the record title." Id. at
196, 30 P.3d at 974.
An instrument that is properly recorded is notice to all persons of the existence of the

instrument: "[A] mortgage recorded first in time has priority against all other subsequent
mortgagees." Estate ofSkvorak, 140 Idaho at 23, 89 P.3d at 863; see also Sun Valley Land &
Minerals, Inc. v. Burt, 123 Idaho 862, 867, 853 P.2d 607, 612 (Ct. App. 1993) ("A mortgagee of

real property is charged with notice of, and takes in subordination to, any prior properly recorded
and unreleased mortgage."). Here the Partial Termination Agreement was properly recorded
with a legal description of the Trestle Creek property: Section D, Parcels 1, 2, and 3. See Ex. 4;
Tr.Vol.2 at 206:20-208:6. NIR thus gave record notice to subsequent encumbrancers that it
released its lien on the property. See Tr.Vol.2 at 206:23-209:7; Ex. 8.
A year later, in March 2008, Union Bank loaned $5 million to POBD and received the
mortgage to the Trestle Creek property to secure the loan. See Ex. 1. Union Bank recorded its
mortgage in Bonner County the same month. Id. When Union Bank made its loan and received
its mortgage, it maintained priority over any lien NIR held on the Trestle Creek property based
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on NIR's recorded release of its lien. The fact that two years later, in March 2009, NIR rerecorded a photocopy of the Partial Termination Agreement, this time with only the first "Exhibit
'A"' attached, has no bearing on Union Bank's priority to the property. Ex. 5.
Because constructive notice is a matter of statute, Union Bank was entitled to rely, and
did rely, on the record as it stood at that time. The trial court held correctly that Union Bank's
later mortgage maintained priority to NIR's purported lien.
2.

Substantial evidence also supports the trial court's finding that Union Bank
was a bona fide encumbrancer of the Trestle Creek property.

As noted, the trial court also went further and held that Union Bank was a bona fide
encumbrancer of the Trestle Creek property. R.Vol.8 at 1721-22. According to the trial court,
there was no evidence that Union Bank had notice of mistakes in NIR's Partial Termination
Agreement when Union Bank made its loan to POBD and took the mortgage to the Trestle Creek
property as security. Id. As before, substantial evidence supports the trial court's findings.
A vendor's lien is subject to the rights of a good-faith encumbrancer. Under Idaho Code
§ 45-803, a vendor's lien is "valid against every one claiming under the debtor, except a
purchaser or encumbrancer in good faith and for value." "[G]ood faith in section 45-803 means
lack of actual or constructive knowledge of the applicable lien." Benz, 152 Idaho at 228,268
P.3d at 1180. The evidence at trial showed that Union Bank knew ofNIR's purchase and sale
agreement with POBD, including the performance payments contingent on future lot sales. But
the evidence also showed that Union Bank had no knowledge of any error in the Partial
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Termination Agreement and relied on the recorded document to conclude that NIR released any
interest it held in the Trestle Creek property. See Tr.Vol.2 at 206:17-209:7.
Prior to making its loan to POBD, Union Bank obtained a title insurance policy. Ex. 8.
The policy reported Union Bank's mortgage in a third priority position, behind JV's mortgage
and R.E. Loans's mortgage (both which were later subordinated to Union Bank's mortgage). Ex.
8 at 8 (~~ 26, 28); Tr.Vol.2 at 205:19-206:14. Umeported was NIR's Memorandum of Real
Property Purchase and Sale Agreement (Ex. 2). See Ex. 8; Tr.Vol.2 at 208:15-209:15. At trial it
was explained why: the recorded Partial Termination Agreement released the Trestle Creek
property from the Memorandum of Real Property Purchase and Sale Agreement in March 2007,
well prior to the policy. 10 Tr.Vol.2 at 206:23-208: 10.
Based on that documentation, Union Bank anticipated a lien priority to the Trestle Creek
property ahead of any lien held by NIR and accepted the property as collateral for extending $5
million in credit to POBD. See Ex. III at 2; Tr.Vol.2 at 271: 19-272:23. As the trial court found,
based on the documents of record, there is no evidence that Union Bank knew of any mistake in
the Partial Termination Agreement when it obtained its mortgage to the property in March 2008.

Also, Union Bank obtained a litigation guarantee in December 2010, prior to initiating
foreclosure on the Trestle Creek property mortgage, Ex. 9. It identifies Union Bank's mortgage
in a first priority position. Ex. 9 at 5 (~ 23). The litigation guarantee also identifies NIR's
recorded Memorandum of Real Property Purchase and Sale Agreement. Ex. 9 at 7 (~ 29). While
the agreement was excluded from the title insurance policy, it was included in the litigation
guarantee because NIR had re-recorded the Partial Termination Agreement to exclude the Trestle
Creek property. See Tr.Vol.2 at 211 :12-25.
10
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Faced with that evidence, NIR contends Union Bank cannot be a good-faith
encumbrancer because it had actual knowledge that POBD still owed NIR money when it (Union
Bank) loaned money to POBD. AOB at 20-21. To get there, NIR argues that the trial court
should have considered Union Bank's knowledge that NIR entered into a purchase and sale
agreement with POBD, not its knowledge of a mistake in the exhibits to the Partial Termination
Agreement. Id. Aside from citing no legal authority for that concept, NIR wrongly presumes
that POBD owed purchase money due to the possibility of performance payments from future lot
and bulk sale revenues (as discussed above in§ IV.A.2). NIR also ignores the constructive
notice afforded by the Partial Termination Agreement (as discussed above in§ IV.B.1).
Under Benz, good faith means lack of actual or constructive knowledge of the applicable
lien. Union Bank's knowledge of the purchase and sale agreement simply has no bearing on the
applicable lien when NIR recorded the Partial Termination Agreement. That document
unquestionably informed subsequent encumbrancers that NIR was releasing any lien on the
Trestle Creek property. And, as the trial court found, there was no evidence that Union Bank
knew of mistakes in the record of title to the Trestle Creek property when it made its loan to
POBD. Without knowledge of any mistake, Union Bank qualified as a bona fide encumbrancer.
That finding is not clearly erroneous and must be upheld on appeal.
II
II
II
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V. CONCLUSION
For the reasons set forth above, Union Bank asks the Court to affirm the trial court and
find it has priority to the Trestle Creek property over NIR.
RESPECTFULLY SUBMITTED this 23rd day of November, 2015.

W. Christopher Pooser
Anna E. Courtney
Attorneys for Respondent Union Bank, NA.
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THIRD AMENDED AND RESTATED·.
.
-: ·REAL PROPERTY PURCHASE AND SALE AGREEMEN'.f ·

.._. . ·: .. .

.. :

Thi s Th.ird ·Amended and ·Re·sta ted Real Prope r ty
Purchase . and Saie· Agreement.· ( " this 'Agreem~nt 11J, the :-.' - . ··: · .
.-,orig.in.al predecessor of which was en.tered into on . Janua r y
6, 2 005, betwee,n MDG Nevada , Inc . ; a Nevada corpor~'tion, .
( "MDG") and , North Idaho , Re.so·rts I . ,LLC, ~~d ·which wci.s
. .
-subsequently assigned ·to MDG' $ .affiliate -Pend ..,Oreille
Bonner Investments, · LLC , -a Nevada limited li:'a bility · .
:· · cpinpany, ..·(ret:er·red 'to · as "PBI''.· or "Buyer"') . Ori August ; 10,
?·0o.S , .. is entered into and inade· effective as of March · 9, · .
. 2006 . (the "Agreement 'Date " ) · by. and between PBI . or such · ·..
·· af·filiate of PB.I as PBI shall cte·s ignate ( in ·either case
·. "Buyer") and NORTH IDAHO RESORTS , .LLC,.
I'.lL,C-s,o .: . ·
. . limit_e d ._liab~lj.ty company ("Seller 11 ) •
. .
. • ·.
.

. . .,

a~

.. RECI'rALS

A.

t-

· · -••

·. Seller · owns _· de~elop_e d and undeveiopect· _real
.
property (collec_tively ~he "Land") located _in ·.
Cqunty of Bonner (the · "County") , State of Idaho.
The Land is. descr.i,bed . in.: Exhibit A hereto. The
Land consists 6f ·multiple parcels ~nd ' is subject ·
different -u~es .and· the Land ·arid the property . ·
which Selter {s,selli~g tci Buyer · pursu~nt tq ihi~
Agreement shall include, without limitation, ~he .·
':rollo_wing: .. · . ·
·
·· · ·
·
·
·

to

the exi'sting golf c01;.rs~ _co:rµ.rnpnly ·kn:own as
'~Hidden Lakes Golf Cours_e ", incl·uctin·g .. the · .
existing clubhouse ~nd related amenities .and
facilities as well as the · persorial _property ~sea ··
in ·· connection therewith; ·.
the portion . of the .·Land. . locate<;! . north o{ Highway
_200 · subject .to Seller's 'curre~t deye·lopni.ent plan
. including , without limitation, the . seven acre
parcel, the ten acre parcel · and the · twelve acre
.parcel; the Cedar Cabins. site, ·.the Cottonwood ..
condominium site, _existing structures '.3lr·e?-dy

AO:MITTEOJN EVIDENOfl' ..
..bA1a·5 . . .l 2 -2Q (Y, ~µ
+

• •

,•

•

..

•

•

•

•

· OSPUTY CLERK.

::::-· ..... .... ,.
,

..

(

cc1rtstrutt€d~-:but. not sold, and all :unsold 10ts;
·
.· .. ..
·)

all the property owned by Seller south of Highway
200 commonly called "Moose Mountainrr;
the two lakefront parcels;
existing intellectual property rights in
connection with the foregoing such as, for
example, the name of the golf course and other
trade and marketing names used in connection with
the Property;
all personal property used in connection with the
Land and improvements on the Land, including,
without limitation, furnishings, fixtures,
equipment, vehicles, golf carts, supplies,
accounts receivable, pro shop merchandise, claims
and all other tangible and intangible property of
Seller (including, without limitation, Seller's
permit to sell alcoholic·beverages) used in
connection with the management, ma.intenance and
operation of the Land and improvements on the
Land, etc.;
all Seller's right, title and interest in and to
all entitlements, easements, rights of way,
rights of entry, rights of use and other
appurtenances benefiting the Land and the
improvements thereon;
As used herein, the term "Property" shall include:· the
Land; any improvements on or appurtenant -to the Land; ·the
items owned by Seller enumerated above; and all right,
title and interest of Seller in and to all entitlements,
easements, mineral rights, oil and gas rights, water, water
rights (excluding domestic water rights which are reta·ined
by sewer and water company V.P. Inc. including easements
for operation and delivery of said·domestic water and sewer
service including sewer lagoon and land application; Buyer
may move lagoon and may alter land application sites, but
must provide approved alternate application site and build
adequate new lagoon all to DEQ's approvalr air rights,
development rights, licenses, permits, maps and privileges
appurtenant to the Land and/or to any improvements· on the
Land. Seller's current development plan is· described
··: ..
..; -~· :- ..
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·s,chematically on, Exhib.iJ:.i-B;~:1':<hereJ_o and shows the lo·~_atJo,ns:,
of the components of the Property itemized above. Th~··-. , ,
physical elements which constitute, and the development,
marketing and disposition of the Property by Buyer, is
hereinafter called the "Project".
B.
As used in this Agreement the term "Developer
Group" shall mean and include each and any combination of
the following: (i} Chip L. Bowlby, (ii) Thomas J. Merschel,
(ii) Charles W. Reeves, and/or (iv) and their respective
membership or shareholder interests in any entity wholly
owned or jointly and severally owned by any one-or any
combination of said three individuals and their respective
spouses.
As used in this Agreement the term "Developer
Group Interest" shall mean the ownership interest of any
member of the Developer Group in Buyer and/or in any
project entity which Buyer may hereafter form for purposes
of owning and managing the Project.
C.
Seller wishes to sell the Property to Buyer, and
Buyer wishes to purchase the Property from Seller, all
pursuant to the provisions of this Agreement._

AGREEMENTS

NOW, THEREFORE, for good and valuable consideration,
including the mutual covenants contained in this Agreement,
receipt of which the parties hereby acknowledge; Buyer and
Seller agree as follows:
1.
Purchase and Sale. Seller shall sell the
Property to Buyer, and Buyer shall purchase the Property
from Seller, subject and pursuant to all the provisions of
this Agreement.
2.

Purchase Price.

(a)
Purchase Price. The purchase price (the
"Purchase Price") for the Property shall be the sum of (i)
a down payment (the "Down Payment") of Four Million Seven
Hundred Fifty Thousand Dollars ($4,750,000), which Buyer
shall deposit in Escrow in immediately available funds
prior to close of Escrow for delivery to Seller at Closing
(as the terms "Escrow" and "Closing" are heieinafter
defined) plus (ii)accepting title to the Property subject
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. to>''th~t dee'dsi·-0.£,:· trust which s eour~. ,{~he p9-~8 11.t ~of two
promissory notes, for which, upon transfer of title to the
Property to Buyer, Buyer shall assume payment
responsibility.
One of said two promissory notes is
payable to Mr. Berry (the "Berry Note/f) and the other is
payable to R.E. Loans LLC, a California limited liability
company (the "REL Note").
The Berry Note is originally
dated October 24, 1995 and in the revised principal amount
of $2,565,000, and has been previously modified by the
original maker and Mr. Berry; a copy of the Berry Note is
attached hereto as Exhibit G. The REL Note is originally
dated March 17, 2005 and in the original principal amount
of $8,515,000; provided, however~ that if Seller reduces
the principal amount of the REL note prior to closing,
Buyer, at its sole discretions, shall either execute a
promissory note at closing to Seller for the exact amount
of such principal reduction, which note shall be
subordinate to fi~ancing Bu.yer main obtain and which shall
otherwise be repaid to Seller under the same terms and
condition$ of the REL.note and at the same interest rate,
or pay in cash to Seller at closing the amount of such
principal reduction made. by Seller; a copy of _the REL Note
is attached hereto as Exhibit H. The above items included
in {i) and (ii) are collectively referred to as the Down
Payment.
In addition to the Down Payment, the Purchase
Price shall also include (i) the sum of $441,000·to be paid
as additional Participation after the Seller has received
$22 million in proceeds from the Down Payment and
Participation; and (ii)a participation (the
"Participation") in gross sales revenue which Buyer
receives from the Project equal to twenty percent (20%) of
the gross sales revenue in excess of Eighty Million Dollars
($80,000,000) (the "Base Revenue Goal") whicb Buyer
receives as the proceeds of sales of Project land
(including sales of lots and parcels), sales of dock slips,
and sales of golf course memberships in Project qolf
courses, whether such sales are to an entity affiliated
with Buyer or to an unaffiliated third party; provided,
however, that the 49 platted lots currently owned by third
parties, of which seven of these 49 lots have been
purchased prior to closing by Buyer or any affiliated
entity or individuals set forth in R·ecital B above, all as
finally configured in Buyer's-land plan, shall not be
included as lots or parcels in the calculation of the
Participation,
nor shall the 6 lots nurobere~ S, 6, 8, 9,
10, and 14 as labeled on the Hidden Lakes sales brochure
attached hereto as Exhibit I, all of wh~ch ar_e . .:).ocated west
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of Lower ·Pack ~River·-'·R&ad;,\ purchased prior to,; e;:).:os,in,g by:: ,
Buyer or an affiliated entity or group of Buyer or the
individuals set forth in Recital B above, be included in
the calculation of the Participation.
If Buyer produces
finished residential units for sale, Buyer shall designate
a dollar value to each of the lots underlying each release
of such units, and Buyer shall notify Seller in writing of
the designated dollar values, before Buyer offers the
finished residential units for sale to any unaffiliated
third party. Only the amount of the designated.lot value
shall be included in gross sales revenue for purposes of.
calculating the Base Revenue Goal and the Participation.
If Seller disagrees with any such designated lot value,
Seller may.cause the residual value of the lot·without any
unit on it to be appraised by a mutually acceptable
qualified appraiser, and the appraised value shall be used
instead of the value design.at~ct _by ~µyer.
$ttl?ject to any
applicable restrictions and conditiohs on payment of the
l?articipation imposed by Buyer's lender(s) who provide.
Buyer with financing for the Project, Buyer shall pay the
Participabion to Seller on an tin-going basis out of the
sci.'le escrow for each ·1ot and parcel which Buyer. sells;
·accordingly Buyer shall instruct the escrow agent, for all
such sales which first occur after gross sales exceed the
Base Revenue Goal, to distribute to Seller twenty percent
(20%) of the gross sales price for each such sale after
achievement of the Base Revenue Goal upon close of the
escrow for such sale.
If, however, Buyer finances any such
sale which closes after achievement of the Base Revenue
Goal, the obligation of Buyer to pay the Participition on
such a Buyer-financed sale shall be contingent upon the
availability of cash proceeds of sale in the ~scr.ow
sufficient to pay, first, all other costs of closing, and
then the Participation; to the extent the cash_pr:oceeds do
not suffice to pay the entire Participation due on the
sale, the proce~ds Buyer receives from payments on the
purchaser's promissory note to Buyer shall be paid to
Seller until Seller has received the full amount of the
Participation due on the sale.

(b) Example of Participation. To illustrate
calculation of the Participation, if the gross sales
revenue which Buyer receives from the Project were to equal
One Hundred Eighty Million Dollars ($180,000,000), as the
parties presently anticipate, then the Participation
paiable to Seller would be Twenty Million Dollars
($20,000,000).
For $180,000,000 - $80,000, 000:=. ·
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$100 1 000, 0001 and 20% ,of $100, 000:, 000 = $20, 000~ 000 '.
(c)
Early Payment of the Participation. Seller shall
be entitled to receive fifty percent (50%) of the first
Twelve Million Dollars ($12,000,000) of profit earned by
Buyer after the date of Close of Escrow which Buyer
(subject to any applicable restrictions and conditions on
distributions imposed by Buyer's lender(s) who provide
Buyer with financing for the Project) from time to time
designates for actual distribution to any member of the
Developer Group on account of any such member's Developer
Group Interest. Buyer shall pay Seller's share of any such
profit so designated for actual distribution to Seller
concurrently with the payment of the distributi~n to the
holder of the Developer Group Interest. Seller shall not be
entitled to receive more than Six Million Dollars
($6,000,000) pursuant to this Section 2(c), and all
payments to Seller pursuant to this Section 2(c) shall
apply to and be credited as payments on account of the
Participations next coming due to Seller under ·section
2(a)-aboVe. Seller acknowledges that development and/or
management fees paid to any affiliate of Buyer and/or the
Developer Group for services in connection with the
development of the Project shall be recorded as Project
expenses, shall not exceed industry standards, and shall
not be deemed to be profits distributed to Buyer·and/or any
member of the Developer Group.
The provisions of this
Section 2(d) shall cease to operate and apply at· such time
as the sum of (i) the Down Payment (with any deductions for
early closing excluded from the calculation of·down
payment) and (ii) payments to Seller on account of the
Participation equal Twenty-Two Million Dollars
($22,000,000).
(d) Protection of Participation.
In order to
protect Seller's anticipated profit referred to herein as
the Participation, Seller shall be afforded the following
rights:
(i) If Buyer elects to enter into a sale (a ~Bulk
Sale") of fifty percent (50%) or more of the ass~ts
included in the Property, such percentage to be determined
by value not land area, Seller shall have the r~ght to
acquire the portion of the Project subject to ·the Bulk Sale
on the same terms and conditions as the Bulk Sale
purchaser.
Buyer shall give written notice of.the terms
and conditions of any such proposed Bulk Sale to Seller and

-·~~---·

shall:0ffei' ~seJ'ier the right to enter into :t_he Bulk Sale on
such terms and conditions.
Seller shall have thirty (30)
business days to notify Buyer whether Seller accepts or
refuses Buyer's offer.
1f Seller fails to notify Buyer in
writing prior to the expiration of said thirty (30) day
period that Seller accepts such offer, and to accompany
such written notice with any earnest money deposit which
the terms and conditions of the Bulk Sale require, Seller's
right to enter into the Bulk Sale shall lapse and be of no
further force or effect.
If the Bulk Sale shall then fail
to close, Seller's right of first refusal to fut~re Bulk
Sales shall continue.
(ii)
If Buyer closes a Bulk.Sale to a third
party purchaser of assets .included in the Property, Buyer
having complied with the provisions.of Subsection (i)
above, Buyer sh~ll hive the right either (At to pay Seller
Thirty-Four Million Dollars ($34,000,000) in proportion to
the value of the assets which are part of. the Property
included in the Bulk Sale based on. the proj ec_ted ·gross
revenue-which-the Business Plan allocates to such_ assets in
full satisfaction of· the Participation otherwise_payable
for the assets included in the Bulk Sale, wheretipon.
Seller's rights to any additional Participation hereunder
as to said assets shall cease and ther~by terminate any
·further obligation or (B) to obtain the agreement of the
Bulk Sale purchaser in favor of Seller, which shall be
memorialized in a recorded memorandum acceptable in form to
Seller, Buyer and the-purchaser, to pay the Participation
to Seller with respect to the portion of the Project
covered by the Bulk Sale if the Bulk Sale is for ·any amount
less than $180,000,000. As an example if Buyer_closes a
Bulk Sale for $120,000,000, the difference is $60,000,000
and Seller shall have the right to the Participa~ion in
gross sales revenue from sales of the portion of the
Project covered by the Bulk Sale equal to 6.66%. This
percentage is obtained by dividing the difference of
$60,000,000 by $180,000,000 the resulting percentage of
which is multiplied by participation percentage
($6o,ooo;ooo/$1Bo,ooo,ooo = 33.33% x 20%= 6.66%).
(iii)

If Buyer shall sell unplatted lots or
parcels
(Acreage Sales)then Seller shall be entitled to.payment of
release amounts on a per acre basis, which shall apply on
account of and shall reduce pro tanto Buyer's obiigation to
pay the Participation hereunder. The per acre retease price
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for sales on Moose .Meti.ntain 'Shall b.e $25, 0QQ, pE?r pac,r.~:'.; ..iijJth
one acre of greater than 35% slope ·1and be released for
each acre of less than 35% released, for sales on Idaho
Country Resorts $250,000 per acre, and for land north of
Highway 200 $100,000 per acre excluding the Hidden Lakes
Golf course. The release price for the Hidden Lakes Golf
course shall be $8,000,000.
(iv)
Recordation of Memorandum. At or before
Close of Escrow the parties shall execute in recordable
form, and deposit in Escrow for recordation at Close of
Escrow, a memorandum of the Participation which shall be
substantially in the form of Exhibit F hereto.

(e)
Deposit. Provided Buyer has delivered the
Acceptance Notice. to. Seller. on or before February 10, 2005
(subject to the extension of said deadline in connection
with -the review.of title as provided below)., Buyer shall
deposit in Escrow in· immediately available funds, Two_
Hundred Fifty Thousand Do.llars ($250,000) (the "Deposit 11 )
on February. 10, 2005 .· Said amount shall be released as
provided for in paragraph 6(d) of this Agreement..
3.

Escrow.

(a) General.· Within five· (5) business days
after
both Buyer and Seller have executed this Agreement in at
least three ·counterparts, Buyer shall open an ese:r-ow
accoun·t (the "Escrow") in the office of Sandpoint Title
Insurance Inc.
("Sandpoint") located at the fol~owing
address:
120 S. 2 nd · Avenue
Sandpoint, Idaho 83864
Telephone No. 208-263-2222
Facsimile No. 208-265-4040
Email Address
julina@sandpoint.com
Escrow Officer
Title Officer

Ju1ina Skinner
Larry Morr i·son

Buyer shall deposit on~ fully executed counterpart of this
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Agreement with Sandpoi:rit~•arrange:for Sandpoint to ex,_§!C::U~e
counterpart joinders, and deliver one counterpart joinder
fully executed by Sandpoint to Seller. Buyer shall also
obtain the number of the Escrow and notify Seller in
writing of the number of the Escrow. Buyer and Seller each
agree and intend that Sandpoint shall serve as both
administrator of the Escrow and as issuer of title
insurance to Buyer.
(b)
Reinsurance.
Buyer and/or Buyer's lender shall
have the reasonable right to require the title irisurance to
be issued by Sandpoint to be reinsured by one or more
additional title insurers reasonably acceptable to Buyer
and/or Buyer's lender with principal amounts of reinsurance
coverage acceptable ~o Buyer and/or Buyer's lender.
4.
Sales of. Adjacent Proper.ties. As .used i;n thi.:i
Agreement the term "DRP'~ (for Development Related Property)
· shall mean a: property which is not part of the Property and
which is a property (a) record title to which vests in
Buyer not later than three years from the date of this
agreement, (b) the purchase of which by Buyer was arranged
or assisted by Seller, and (c) which is either (i)
contiguous to the Property and becomes part of the overall
Project, or (ii) a property onto which Buyer transfers
units or lots·which the initially approved Business Plan
contemplated would be developed on the Property. If Buyer
acquires record title to a DRP, Buyer shall pay Seller an
amount equal to twenty percent (20%) of the net pre-tax
profit of Developer Group from each such property. Pre-tax
profit shall mean the net pre-tax profit arising from the
sale of the DRP which is allocated to any member of the
Developer Group on account of such member's interest in the
entity which effected the sale.
Pre-tax profit -shall mean,
for purposes of this Section, the profit remaining after
payment of all debt service and financing costs,·. hard and
soft acquisition and development costs including ·any
reasonable allocations of community.development -costs to
such property, development and/or management fees paid to
any affiliate of Buyer for services in connection with the
development of the Project, and costs of administration,
marketing and sales. All indirect costs incurred in
determining pretax profit shall be consistent with industry
standards.

5.
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-(a) Definition. As used herein, the.. t.erm with which
to make the payment "Review Period" shall .mean the time .
period which commences on the Agreement Date and ends at
midnight Pacific Time on February 10, 2005 (the "Review
Period Expiration Date"). Notwithstanding the foregoing,
Seller acknowledges that the information Buyer requires to
review title to the Property was delivered to Buyer too few
days before February 10, 2005 to allow Buyer a reasonable
time to review title. Accordingly Seller hereby agrees
that Buyer shall have until February 28, 2005 (the
"Extended Title Review Date" in which to complete Buyer's
review of title as to those items enumerated on Schedule A.
If Buyer shall not affirmatively approve title by-written
notice delivered to Seller on or bef·ore the Extended Title
Review Date, Seller, upon written demand from Buyer, shall
return the Deposit to Buyer if Buyer h~s delivered the
D_eposi t to ;E::scr9v,1. The above 11qt:1,vi ths t~ndin_g_f Buyer_ accepts _
the exceptions noted in the preliminary title report
..
subject to the removal of all statutory and monetary liens
pursuant to paragraph 5 (bl (vi) below, and the removal of
title exceptions numbered 20 and 67 relating to the right
of way held by Idaho Department of T~ansportation.
(b)

Due Diligence Activities.

(i)
In General.
Buyer shall undertake during
the Review Period, at Buyer's sole coit and expense, such
inspections, testings, analyses and feasibility studies
concerning the Property as Buyer shall deem useful or
advisable (including, without limitation, geologic,
seismic, soi ls, enginee_ring, topographical, drainage,
archaeological, environmental, biological, land planning,
financing and marketing investigations),_ all of which are
collectively called "Investigations" herein.
In connection
with the Investigations, Buyer, at Buyer's sole cost and
expense, may retain engineers, contractors, soils artd
geological consultants, architects, natural sc~entists,
environmental auditors, economists, -accountants, attorneys,
planners and all such other advisors as Buyer deems useful
or advisable, all of whom are collectively called "Buyer's
Advisors" herein.
In the course of the Investigations and
Buyer's other activities in connection with the Project
during the Review Period, and at all times after the·Review
Period Expiration Date while this Agreement is in effect
and Close of Escrow has not occurred, .Buyer shall prevent
a·ny lien being placed on the Property on account -of any
action of Buyer or any of Buyer's Advisers, and should any
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such lien be pl·ace'd on' the; ,}?foperty notwi thstan,ping J:?:UY,~,;r;' ,S
best efforts to prevent such an occurr~nce, Buyer shall
immediately cause any such lien to be removed.
(ii)
Environmental Audit. During the Review
Period Buyer shall have the right, in_particular, to cause
an environmental audit of the Property to be conducted, at
Buyer's sole cost and expense, by an Advisor designated by
Buyer.
(iii)

Physical Inspections.

A.
Insurance. As a condition precedent to
any entry orito the Property by Buyer,_ or any of Buyer's
Advisors pursuant to this Agreementr Buyer shall have
'delivered to Seller evidence (in the f0im of a copy of the
. _:r:eie.v,an:t insu,rcmc:e policy ()r c>:f: a certifiga,,te., th.:,~r:eof which
describes the policy limits and shows-Seller as an
additional named insured party) that any property damage or
personal injury or death resulting from_said entry is
insured against under a comprehensive general public
liability insurance policy in favor of.Buyer, which policy
shall (I) have a combined as well as single occurrence
limit of One Million Dollars ($1,000,00D), (II) name Seller
as an additional insured party, and (III) be issued by an
insurance company licensed to do business in the State of
Idaho.
B.
Entry. At any time and from time to
time during _the Review Period (and for the remainder of the
term of this Agreement if Buyer shall have issued the
Acceptance Notice as said term "Acceptance Notice" is
defined below), Buyer and any of Buyer's Advisorsr upon at
least two (2) business day's prior ~ritten notice to
Seller, may enter upon ·and conduct physical inspections and
tests upon and to the Property. Said activities may
incl·ude Wi thOUt limitation, taking Samples Of air/ Water
soils and other'materials from the Property, installing and
maintaining monitoring devices, drilling test holes and
digging test trenches, conducting seismic investigations,
surveying, and performing engineering studies.
If Buyer or
Buyer's Advisors bore holes or dig trenches, the same shall
be re_filled and leveled upon completion of the testing.
f

f

C.
Hold Harmle~s ... Buyer shall
indemnify and hold Seller harmless .from any liens imposed
against the Property on account of Jnvestigations and from
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' all claims, demands, liabilities and costs, includin<;r : :
reasonable legal fees, arising out of ariy damage to the
Property or out of injury to or death·of any person as a
direct result of Buyer's Investigations on the Property
prior to close of Escrow. Buyer shall have no obligation,
however, to indemnify or hold Seller h 9 rmless on account of
damages, personal injuries or loss of life resulting from
the intentional or negligent acts or omissions of Seller.
Buyer shall have no obligation to remedy or compensate
Seller for any conditions or defects on or under the
Property not caused by Buyer but discovered by Buyer in the
·course of the Investigations.
(iv)

Documents.
A.

Delivery to Buyer.

A~ used in this
.A,gre~_ntent; the t~nn lfS.e],l.§:i:-' s po91.lll.l~nt§". sµglJ-. lll~ccl.n _i3.ny _a_nd
all documents in the possession or custody of Seller, or
reasonably available to Seller, which pertain to the
Property, to its current use, or to its use for a resort
and residential subdivision, including, without limitation,
contracts, maps, plans, blueprints, photographs, studies
and reports, records of actual or threatened litigation,
a_dministrative proceedings, land. use pro"ceedings, eminent
domain or condemnation proceedings, records·of fees and
charges paid to governmental agencies, utilities bills,
record$ relating to taxes and assessments, records relating
to prior ownerships and prior uses, ~orrespondence and
other records of whatsoever nature.· Within three (3)
business days after the Agreement dat'e Selle.r shall deliver
to Buyer (I) an itemized list of all of Seller's Documents
and (II) originals or copies of all.of Seller's Documents.
B. Assignment at Clo 9 e of Escrow. At
Buyer's written request made at the close of Escrow, Seller
shall assign to Buyer all Seller's right, title and
interest in, to, and under any of Seller's Documents which
_Buyer shall designate for assignment. - _As part of such
assignment, Seller shall also assign to Buyer: (];) all
claims, counterc~aims, defenses and/9r actions, whether at
law or pursuant to any other applicable federal, state or
local law, which Seller may have against any third parties
relating to the design and/or construction of the Project
and/or the existence of Hazardous Materials (as the term
"Hazardous Materials" is hereinafter.defined) in, at, on,
under or about the Property; · (II) any warranties,
guaranties or other assurances from ~uppliers and vendors
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of materials a.nd ~quipmen t incorporated i_n th.e, ;Project;_
(III) any vehicles and other self-propelled ~ichines owned
by Seller and used in connection with the Project; and (IV)
existing contracts with consultants {such as civil
engineers, environmental consultants, soils engineers,
architects, etc.) whose services Buyer elects to retain in
connection with the Project.
The assignment to be made
pursuant to this Subsection B shall be s-ubstantially in the
form of the written assignment {the "Ge~eral Assignment")
attached hereto as Exhibit C.
C. Definition of "Hazardous Materials". As
used in this Agreement the term "Hazardous Materials" shall
mean any substance, material, waste, chemical, mixture or
compound which: (I) is flammable, ignitable, radioactive,
hazardous, toxic, co~rosive or reactive, and which is
~egulat~~ und~i law or by a pubii~ entity, {!I) ii a
"Hazardous Substance" as
def-ined or listed under the federal ·comprehensive
Environmental Response, Compensation and Liability Act of
1980 {CERCLA), as amended, or under ~ny regulations
promulgated thereunder as amended, (III) is crude oil,
petroleum, natural gas, or distillates or fractions
thereof, and/or {IV) damages or threatens to damage health,
safety, or the environment or is required by any law or
public entity (including,· without limitation, the County)
to be remediated, including remediat~ori which such law or
public entity requires in order for the Property to be used
for any lawful purpose, including, without limitation, use
as a residential subdivision.
D. Remediation.
If any remediation is
required by any law or public entity ~ith respect to
Hazardous Materials which affect the Property, Seller, at
Seller's sole cost and expense, shall cause the remediation
promptly to be undertaken~ diligently Prosecuted, and fully
completed prior to close of Escrow
S~ller hereby
warrants to Buyer that all remediation work shall be
performed without defects or deficiencies in accordance
with all applicable legal requirements and guarantees 'the
integrity and effectiveness of such work. Seller shall
indemnify and hold Buyer harmless against any claims,
demands, damages, liabilities, costs and expenses which
Buyer may suffer or incur on account.of Hazardous Materials
existing in, at, on, under or about the Property prior to
close of Escrow on account of any remediation work
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performed by Seller~

(v)
Title. At the time Buyer opens the Escrow,
Buyer shall order from Sandpoint a preliminary report of
title (the "Report") on the Property, together with
complete and legible copies of all the matters
(collectively rrExceptions" and individually ''Exception 11 )
which the Report shows as exceptions to title. Seller.
shall immediately engage a licensed civil engineer or
surveyor to conduct a boundary survey (the· "Survey") of the
Property in sufficient detail and standards to ·enable
Sandpoint to use such boundary Survey to issue an ALTA
policy of title insurance on the Property at close of
Escrow; provided, however, that Buyer shall be res·ponsible
for completing any survey and site work within the·
boundaries of the Property necessary for ALTA purposes.
seiler shali pay.the surveyor tor the cost
tfi.e boundary
survey portion of the Survey, and Buyer shall pay any
additional survey and site work costs necessary to produce
a survey which satisfies the requirements for an acceptable
ALTA survey.
Buyer shall have until the later of (A) the
Review Period Expiration Date or (B) ten (lO)days after
Buyer has received the Report, the Exceptions, and the
Survey, in which to examine title to the Property;
provided, however, that if Buyer shall not have received
all of .the Report, the Exceptions and any Survey which
Buyer shall have ordered on or before Januar·y 15, 2005,
Buyer shall have the right to extend the Review Period
Expiration Date one day for each day after January 15,
2005, which elapses until Buyer has received all said
material.
Prior to expiration of the Review Period
Expiration Date, Buyer shall notify Seller.in writing of
any objections to title arising from Buyer 1 s review of the
Report, the Exceptions and any Survey. Within three (3)
business days after receipt of Buyer's notice of objections
to title, Seller shall inform Buyer in writing (~) if there
are any matters to which Buyer objected that Seller is
unable or unwilling to remove, and (II) how Seller plans to
remove the objections that Seller is willing to remove.
If
following the conclusion of the Review Period Expiration
Date, Seller or Buyer shall discover an exception to title
(a "Late Exception 11 ) which was not disclosed by the Report
or a Survey, the discovering party shall immediately notify
the other party thereof; Buyer shall then have three (3)
business days to notify Seller if Buyer obj~cts to the Late
Exception.
If Buyer does object to a Late Exception, then

of

~eller, within the next two (2) business days shall notify
Buyer whether or not Seller will remOve the Late Exception
and, if yes, how.
If there are objections (whether to
Exceptions and/or to Late Exceptioni) which Seller is
unable or unwilling to remove, Buyer shall have the right
either to accept the exception(s) in question or to
terminate this Agreement, in which latter case Escrow
Holder shall immediately return the Deposit to Buyer in
immediately available funds.
If there are objections which
Seller states it will remove, and if removal may require
the expenditure of funds, Buyer shall have the right to
require Seller to effect the removal by an agreed date or
to post security in an amount agreed to by both parties
that is adequate to cover the cost of removal, so that
Buyer shall have reasonable assurance; as Buyei expends
funds and manpower in satisfaction of Buyer's obligations·
:µr1de.r S_ection 6(a) bE:low, that the obj.ection_will ~n fact
be removed before or removable at the close of Escrow.
(vi)
Approved Exceptions. As used herein the
term "Approved Exceptions" shall mean (A) a lien for nondelinquent property taxes and assessments, (B) any
exceptions to title shown in the Report and/or any Survey
to which Buyer did not object prior to expiration of the
Review Period, (C) exceptions to title shown in the Report
and/or Survey and/or Late Exceptions to which Buyer did
timely object,
which Seller then timely notified Buyer
that Seller was unable or unwilling to remove, in which
notice from Seller Buyer then acquiesced, and (D) liens and
encumbrances (including entitlements) imposed on the
Property at or prior to close of Escrow at the instance of
or with the consent of Buyer. Any Exception which
evidences a lien or other security interest (collectively
"Monetary Liens") against the Property to secure any
indebtedness of Seller or any other party other than Buyer
(excluding, however, statutory liens to secure the payment
of real property taxes and assessments) shall automatically
constitute a disapproved Exception, and Seller hereby
covenants to cause all Monetary Liens to be removed not
later than Close of Escrow.
(c) Acceptance Notice.
If Buyer, as a result of the
Investigations, wishes to proceed under th.is Agreement and
to keep this Agreement in effect, Buyer, prior to·
expiration of the Review Period, sha-11 deliver written
notice ( the "Acceptance Notice")· to both Seller and
Sandpoint stating that Buyer will proceed under this
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Agreement.

(d)
Termination. Buyer shall have the right,
exercisable in Buyer's sole and absolute discretion at any
time during the Review Period, by written notice to Seller
and to Sandpoint, to terminate this Agreement if the
results of the Investigations·do not meet with Buyer's
approval.
If Buyer does terminate the Agreement prior to
the Review Period Expiration Date (as the same may be
extended in connection with title review)., this Agreement
and the Escrow shall automatically terminate, and the
parties shall have no further obligations or liabilities to
each other hereunder.
·
(e)
No Earnest Money.
Seller acknowledges that Buyer
will ~~pend _rnate:r::j.~l.. amoun:t$ g:f: ITla_ri.powe:r: a_nd m9riey in
conducting Buyer's investigations pursuant to this
Agreement and that, as an integral part of Buyer's
Investigations, Buyer, at Buyer's expense, will commence
the preparation of preliminary development materials such
as a final land plan, golf course routings, a business plan
for the Project and proforma budgets and financial
projections.
Seller further acknowledges that the manpower
and money which Buyer so expends will constitute; a
detriment to Buyer if Buyer elects not to deliver the
Acceptance Notice to Seller, thereby terminating Buyer's
ititerest in the Project.
Recognizini said detriment as a
valid consideration, Seller has agreed not to require any
earnest money payment on account of the P·urchase Price upon
the execution of this Agreement by the· parties.
Buyer, in
reciprocation, hereby covenants, if Buyer elects not to
deliver the Acceptance Notice, to deiiver to Seller the
information about the Property resulting_ from Buyer's
Investigations and the preliminary development materials
which Buyer shall have prepared unle·ss Buyer is restricted
by contract or by law from deiivering any such information
and/or material to Seller. Buyer shall use _its best efforts
to obtain, in any contract Buyer enters in furtherance of
Buyer's Investigations, the consultant's permission to
deliver to Seller, if Buyer elects not to deliver the
Acceptance Notice_, whatever written information and/or
material is generated pursuant to the ~ontract.
6.
(a)

Rights and Obligations of the Parties.
'Planning Work.
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{i)
Entitlements. Concurrently with conducting
its Investigations during the Review Period1 Buyer
shall undertake the land use entitlement work
necessary to submit a final development plan for the
Project to the County and shall diligently prosecute
the work required to prepare such a submittal. If
Buyer shall issue the Acceptance Notice, Buyer, unless
Buyer has previously made the submission, shall as
soon as possible after the date of the Acceptance
Notic·e submit to the County and diligently pursue
applications for, and use Buyer's best reasonable
professional efforts to obtain, the land use
entitlements (individually "Entitlement" and
collectively "Entitlements") necessary for all the
distinct parcels which the Land comprises, recognizing
that said parcels are not all contiguous and that
cii:stinc·t parcels may require. separate appiications,
including, without limitation, the entitlements listed
in Exhibit B-2 hereto.
The term "Entitl~ments" as
used herein shall also include such other permits,
licenses, approvals and governmental authorizations
(whether from the County or from any other local,
state or federal agency with jurisdiction over the
Property) as may be necessary for lawful development
of the Project in accordance with Buyer's development
plan. Buyer, at Buyer's sole cost and expense, shall
pay for the governmental fees, charges and taxes 1 which
are payable in connection with applying for the
Entitlements and for the cost of the planning,
engineering and architectural services necessary to
prepare the submittals which the application
procedures require.
(ii)
Definition of "finally approved". As
used in this Agreement the term "final" or "finally
approved" shall mean, with respect to any Entitlement that
(A) the necessary governmental agency which is required to
approve an Entitlement shall have approved the Entitlement
and such approval shall be stated in a resolution adopted
by such agency and certifie~ by the secretary of such
agency and (B) the time period for filing or entering any
administrative or legal appeal from or objection to the_
approval of an Entitlement shall have expired without an
appeal or objection having been filed or entered, or, if an
appeal or objection has been filed or entered, that the
proceedings on such appeal or objection shall have been
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terminated.with fhe··approval of the Entitlement being
upheld substantially as initially approved, and the time
period for filing or entering any administrative or legal
appeal from the upheld decision shall ·have expired without
further appeals or objections having been made.
(iii)

Business Plan.
Seller acknowledges
that
Buyer intends to prepare a business plan (the "Business
Plan") for the development of the Project as a high-end
resort and residential community and that, as of the
Agreement Date, the work necessary to complete the Business
Plan has only just commenced and is therefore in a
preliminary, formative stage.
Buyer·. covenants, however, to
use diligent efforts to complete the Business Plan prior t6
th~ Review Period Expiration Date and to submit the
fOmpJ-§t~_c:i l3usiness l? )-c3:n to _§el l§_r. fo:i; _:i::-ivtE::w and approval.
The purpose of granting Seller the right to review the
Business Plan is to assure Seller that the Business Plan
does not differ materially from Seller's existing
development plan for the Project taking into account that
the Business Plan will likely include high-end resort _and
residential community features, which Seller hereby accepts
and approves, such as a single family lots, home units
which may be free-standing and/or attached, hotel units, ·
units to be sold and integrated into a rental pool, timeshare and/or fractional interest units; .one or more
championship golf courses, and other· amenities appropr-iate
for a first-class resort.
Therefore the scope of Seller's
review of the Business Plan shall be iimited to determining
that the Business Plan does not differ materially from.
Seller's existing development plan in light of the
variations and augmentations for developing the Project as
a high-end resort and residential cqrnmunity included in the
Business Plan.
Seller shall not unreasonably withhold or
delay its approval of the Business Plan within the
aforesaid scope of review.
Unless Seller notifies Buyer in
writing of specific objections to the ~usiness Plan within
ten (10) days after Buyer has delivered the Business Plan
to Seller for review, Seller shall be deemed to have
approved the Business Plan.
Once the Business Plan is
approved, Buyer shall use Buyer's beit reasonable efforts
to execute the Business Plan as approved subject to
whatever changes in the Business Plan are necessary to
respond prudently to actual market circumstances and to any
changed conditions. It is agreed and understood that. Seller
is entering into thi~ agreement wit~· the anticipation of
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profiting fr6rri .the; overai l sales anticipated by _sa~d plan·.
Seller's approval of said.Business plan is in anticipation
of a sharing of profits that should reach $20,000,000 for
Seller's share. Said $20,000,000 is over and above the
$16,000,000 down payment. Any Business Plan that shows
anticipated profits to Seller of an amount less than said
$20,000,000 or that shows profits that are unrealistically
achievable may be grounds for Seller's rejection of said
Business Plan.
(b)

Reservations in favor of Seller.
( i)

Lots.
From time to time as final
subdivision maps are-recorded upon the
Land, Seller shall have the right, for at
least fourteen (14) days prior to release
of such lots to the public for purchase,
to select: arid -purchase up Eo a maximuru of
seven (7) lots on which no units are
planned for construction for eighty
percent (80%} of the intended release
prices

(ii)
Golf Memberships.
If Buyer determines that
golf privileges at any Project golf course shall be subject
to private golf memberships (each, a ~'Membership") , then,
Seller shall be entitled to seven (7) honorary memberships,
i.e., memberships for which Seller shall · be exempt from
paying the purchase price.
But Seller shall be responsible
for paying periodic dues, greens fees,. and other charges.
which are a function of the use which the holders of said
seven (7) memberships make of golf course facilities. Said
seven ( 7) honorary memberships are personal to Sell er and
are not transferable or redeemable.
Each Membership shall
in any event be on such terms and ·c·onditions as Buyer
determines
in
Buyer's
sole
and
absolute
discretion,
including, without limitation, terms and conditions as to
the cost of Membership,
tee-time priority,
greens-fees
discounts, pro shop merchandise discounts and termination
of the Membership.
Buyer, furthermore, shall have the
right
to
determine,
in
Buyer's
reasonable
discretion
exercised
in
good
faith,
whether
to
implement,
and
thereafter whether to continue or terminate, any Membership
program.
Notwithstanding the foregoing·, but without in any
way limiting Buyer's right to determin~· all other terms and
conditions of any private golf Membership program, so long
as Buyer el_ects
to
implement and continue a private.
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Membership program a.t th'e'· Prdj ect golf course, Buy'~r hereby
agrees that Buyer shall not terminate without cause any of
the seven
(7)
honorary Memberships hereby granted to
Seller. Buyer is hereby informed that there are several
life time memberships that were a part of the membership of
the existing Hidden Lakes Golf Course when . acquired by
Seller and those memberships must remain.
Buyer is further
hereby informed that various lot purchasers have time
remaining
on
golf
membership
rights
and
boat
slip
privileges. Seller shall furnish a list of said life time
memberships and said lots purchasers with unexpired rights
to Buyer prior to January 25r 2005.
(c)
Sellerrs Cooperation. Throughout the term of
this Agreement, Seller shall cooperate with Buyer and with
Buyer's efforts to secure final approval of the
Entitlements. Buyer shall be responsible for the payment
of application arid proce-Eising· Iee-s. chargecf by gove"i-nment:al
agencies and for the services of such Advisers as Buyer may
utilize in connection with the processing for the
Entitlements.

(d)
Deposit to Seller. Upon the date which is the
earlier of (i) the date upon which Buyer submits its
application to the County for issuance ·and approval of the
Entitlements or (ii) the Review Period Expiration Date (as
the same may be extended for title ~eview as provided
herein), the Deposit shall be released to Seller.
(e) Discount to Cottonwood Buyers. Buyer agrees to
offer a $20,000 discount off any retail purchase price set
established by Buyer on any lot or home that Buyer
constructs to any person who as of the date of this
Agreement had a valid and buying deposit on a Cottonwood
Condominium, such parties being identified on Schedule B.
such right to purchase shall be subject to all rules and
regulations set forth by Buyer a~ to any priority system of
choosing lots and homes so that Buyer in its sole
discretion may determine who has first choice of such lots
and homes.
This discount shall apply to the first release
only of lots and homes and if the prospective purchaser
elects not to purchase then such right shall. forever be
waived.
Further, such right shall not apply or be used as
part of the Founder program, but only to the sale of lots
or homes to the general public on a.retail basis.
(f)

Inventory and Bill of Sale.
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following the: Agreement Date Seller r ·qt· S.eLler' s expense,
shall prepare, for review and testing by Bvyer's auditors
(whose expense Buyer shall pay) a complete and detailed
written inventory {the "Inventory") of all the personal
property which the Property encompasses (including, without
limitation, furniture, fixtures, appliances, equipment,
cars and other vehicles, golf carts, pro shop merchandise,
supplies and accounts receivable). The Inventory shall be
based upon a physical inventory of the personalty which the
Property includes and which shall be conducted in the
presence of an auditor whom Buyer designates. Seller shall
deliver the Inventory to Seller.for review at least thirty
( 30) days prior to Close· of Escrow. At Clos.e of Escrow
Seller shall execute and deliver to B~yer a written
certification (the "Inventory Certification;') that the
Inventory, subject to any corrections and additions made
betWE::(::n the date ~~_ller. first subt11}:ts. the Iriv~1~t::?ry_ to
Buyer and Close of Escrow, constitutes a complete itemized
description of all the personal property which the Property
includes. At Close of Escrow Seller shall also deliver to
Buyer a bill of sale (the "Bill of Sale"), which shall be
substantially in the form of Exhibit D. hereto, conveying
marketable title to said personal propeity to Buyer free
and clear of any liens, claims, security interests and
encumbrances.
(g)
Protocol
for
Prorating
Golf
Course
Operations.
Buyer and Seller shall. proiate and settle the
allocation of operating income and operating expenses as of
the Closing Date or as of such other . date upon which they
may agree. Buyer shall 'pay for Seller's· inventory at cost,
which payment shall be in addition to . the Purchase Price;
the inventory shall include, without limitation, food and
beverages,
clothing,
wine
and
liquor,
fuels,
and
maintenance supplies. The operating· ~xpenses to be prorated
shall include, but not be limited. to,
management fees
payable
under
any
applicable
man·agement
agreement,
insurance, water and sewer charges, maintenance, supply
costs,
personnel
and payroll
costs,
and charges
for
electricity, gas, telephone and other utilities and license
fees.
Any utility deposits ("Utility Deposits'r) made with
utilities providers shall be transferred and assigned to
Buyer as part of the Property in consideration for the
Purchase Price.
If the parties are unable to make a final
reconciliation of any Utility Deposits as of Close of
Escrow, the Utility Deposits shall be subject to adjustment
promptly upon receipt of deposit information sufficient to
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perinit i'compl-et-'ioW: of said adjustment.
:;Sel,le-r, -shall also
transfer and assign to Buyer, as part of the Property, any
and all amounts associated with any Project _,golf course
which originated as
refundable membership deposits or
initiation
fees,
all
outing,
tournament,
and banquet
deposits,
all
deposits
or
membership· fees.
paid
in
connection with season ·or annual golf passes or similar
play-privilege programs, and all complimentary play award~
(collectively, the "Accrued Deposits").
Buyer shall take
title to the Property at Close of Escrow subject to the
liabilities and obligations associated with the Accrued
Deposits. Seller shall have all rights to ·any deposit
refunds and/or the benefit of any bonds· securing the
obligation for completion of the inter·section a_t· Lower Pack
River Road and Seller shall be
responsible · for
any
unfinished portions of that intersection.
....

-

(h} As-Built Plans. Within three (3) days after the
Agreement Date Seller shall deliver to Buyer·, in each case
to the extent in Seller's possession or in the possession
of Seller's consultants or otherwise reasonably subject to
Seller's control: (i) as-built plans, if any, _for existing
structures and facilities (including infrastructure
facilities) on the Land; (ii) maps showing the location of
existing structures and facilities ( including
·
infrastructure facilities); and (iii) any other plans and
drawings_pertaining to existing or proposed structures and
facilities for the Property.
(i)

Seller's Step-In.Rights. Buyer shall use Buyer's
best reasonable commercial efforts, i~
negotiating and concluding an institutional loans
for the acquisition and development and for the
construction of the Project, to obtai_n provisions
in the loan documentation requiring the lender to
notify Seller upon the occurrenc~ of an event of
default on the part of Buyer under any ~uch loan
·and allowing Seller the right to-cure such
default

(j)
Termination by Buyer. At any time between the
Agreement Date and Close of Escrow, Buyer, by written
notice to Seller and Sandpoint, may terminate this
Agreement without liability to Seller.
If Buyer does so
terminate this Agreement, Seller shall retain the Deposit
and the parties shall have no further ·1 iab-iii ty to each
other hereunder; provided, nowever, if Buyer -st¢mits plans

.:.~

to the Courity '·'for iap'proval, such plans are app;r:qv~d,. · but an
appeal or lawsuit is filed that prevents Buyer.from having
Final Approvals by January 31, 2007; and Buyer elects to
terminate this Agreement, then Buyer· shall receive a
percentage ownership in the Property in a ratio equal to
the total amount of all deposits paid by Buyer to
$35,000,000.
7.
(a)

Close of Escrow.
Time for Close of Escrow. Escrow shall close on
the business day which first occurs after twenty
{20) calendar days shall have elapsed after all
the Entitlements for all the parcels which the
Land comprises have been finally approved unless
the parties shall hereafter mutually agree upon
another earlier or later dat·e.
The above
notw{ th.standing/ closing shall occui· on or before
June 30, 2006, unless an appeal or lawsuit has
been filed challenging the project, in which case
Buyer may extend the closing to January 31, 2007,
by paying Seller the sum of $500,000, of which
$250,000 shall be applicable against the Down
Payment at closing. Buyer _shall use its best
efforts to, and diligently pro~eed with, the
submittal of all entitlement documents, pursuing
the entitlements with the County, and defending
any actions challenging the approvals obtained.
Buyer shall have no obligation to proceed to
close the purchase of the Property unless and
until all the Entitlements have been approved
and/or issued. Seller presently anticipates that
all the Entitlements will be approved arid/or
issued in time for Escrow to close not -later than
September 30, 2005.
Seller recognizes, however,
that Close of Escrow may occur later than
September 30, 2005.
The above notwithstanding,
the deeds conveying the twQ lakefront parcels
known as Idaho Country Resorts shall be executed
by Seller and placed in escrow at Sandpoint Title
Company, and the release from escrow and
recordation of such deeds shall be at such time
as Buyer determines in its sole discretion, but
in no event later than November 15, 2006.
The
use of such property during the period of time
the deeds are held in escro~ shall be governed by
separate agreement executed between the Buyer and

____
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Seller.·
(bl
Precise Moment of Closing.
The closing of the
purchase and sale transaction which this Agreement
contemplates and the close of Escrow shall each be deemed
to occur at the moment when the grant deed from Seller to
Buyer (described in Section 8(b) below) is recorded in the
Official Records of the County.

(c)
Closing Costs and Prorations: As part of the
closing proceedings, Sandpoint shall charge the parties for
various costs and prorations, allocating them as follows.
Seller shall be charged and shall pay for: any documentary
transfer and municipal transfer taxes charged by the County
or other governmental agencies; the premium for Buyer's
title insurance; any monumentation fees; the cost of
r~cording the grant. de.ed; . an'ci one-ha'ii of s"andpoint 's·. fees
for administering the Escrow. Buyer shall pay for one-half
of Sandpoint's fees for administering the Escrow.
Sandpoint shall prorate non-delinquent property taxes and
assessments as of the date of close of Escrow. Sandpoint
shall allocate any other charges or costs which closing the
Escrow entails in accordance with custom in the County.
(d)
Proceedings at Close of Escrow. This
Agreement shall constitute joint escrow instructions to
Sandpoint. The parties shall execute such additional
instructions not inconsistent with the provisions of this
Agreement as Sandpoint may reasonably request; provided,
however, that as between the parties, if any conflict
arises between the provisions of this Agreement and the
provisions of any of Sandpoint's separa~e instructions,
then the provisions of this Agreement ·shall control.
Sandpoint is designated the "real estate reporting person"
for purposes of Section 6045 of the Internal Revenue Code
of 1986, as·amended and Treasury Regulatiori 1 .. 6045-4, and
any instructions or settlement statement prepp.red by
Sandpoint shall so provide. Sandpoint shall be responsible
for filing Form 1099-S with the Internal Revenue Service.
Buyer and Seller may each submit separate additional
written escrow instructions to Sandpoint for Sandpoint's
direction and use in administering the closing. Such
separate additional instructions shall _·be consistent with,
and shall not contradict, the provisions of this Agreement.
In case of any conflict between any instructions which
either Seller or Buyer shall submit and the provisions of
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thi~ Agreement, the provisions of this Agreement shall
prevail and control.

8.

Conditions Precedent to Close of Escrow.

(a) Conditions Precedent in favor of Seller. At or
prior to close of Escrow, the following condition precedent
shall have been satisfied: namely, that Buyer shall have
deposited in Escrow in immediately available funds the sum
of {i) the entirety of the Purchase Price due at closing,
subject to a credit for the Deposit, and (ii) Buyer's share
of closing costs and prorations.
(b} Conditions Precedent in favor of Buyer. At or
prior to close of Escrow, each of the following coriditions
precedent shall have been waived by Buyer (any such waiver
to be in wrfting- and d.eiivered
sandpoinfj
satisfied-:

to

-or

(i)
Seller shall have performed all its
obligations hereunder to be performed prior to close of
Escrow and shall not be in breach of any representation or
warranty of Seller made herein.
(ii)
Seller shall have deposited the.folldwing
instruments in Escrow: (A) a grant deed, executed in
recordable form, sufficient according to Sandpoint to
convey marketable fee simple title to the Property to Buyer
subject only to Approved Exceptions; (B) the General
Assignment, executed in final form by Seller; and (C) the
Inventory Certification and the Bill of Sale (D)
documentation necessary to relieve Buyer o_f its obligation
to withhold taxes from the Purchase Price in accordance
with the Foreign Investment in Real Property Tax Act and
any equivalent Idaho statute or regulation. The
documentation for clause (D) of the preceding sentence
shall be reasonably satisfactory in form and substance to
Buyer and Buyer's legal counsel.
(iii)
The Entitlements shall have been finally
approved for all parcels which the Land includes.
(iv)

Seller shall have approved the Business
Plan.

(v)
Seller shall have fully performed and
fully paid for any remediation work required prirsuant to
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Section 5(b)·(iy) (D) hereof.
(vi)
Sandpoint shall be ready and willing to
issue,conditioned only upon payment of the
premium therefore, its standard A.L.T.A. policy
of title insurance (1970 Form-B),
together with
such endorsements as Buyer and/or Buyer's lender
may reasonably require (including, without
limitation, a lien-free endorsement), dated and
effe~tive as of the time of close of Escrow and
supported by such policies of reinsurance as·
Buyer and/or Buyer's lender may require, insuring
Buyer in the principal amount of the Purchase
Price that marketable fee simple title to the·
Property is vested in Buyer subj~ct only to
Approved Exceptions, and insuring Buyer's lender
(if any) that the deed of trust securing said
. l"ender·fs purcha·se· ·:money loan fii Buyer ls a lie·ri
of first priority against the Property.
(vii)
Buyer and Seller shall have completed the
prorations and inventory as contemplated in Section 6(g).
above.
{viii)

( ix)

Buyer shall have received estoppel
certificatesfrom each of Seller's
consultants whom Buyer shall designate,
dated as of the date cif Close.of Escrowand otherwise satisf·p.ctory to Buyer and
Buyer's legal counsel.in form and
substance, certifying-that work which such
consultant has done in connection with the
Project, describing any work which i~
unperformed under _th~ consultant's
contract with Seller, certifying that ·the
consultant has completed the scope of work
specified in its contract with Seller and
has been fully paid for_its services in
connection with the-Property (or, if the
contractor has· not compl_eted its work
and/or has not been fully paid, describing
(A) amounts billed to ·seller and µnpaid
·
under such contract; (B) amounts accrued
but unbilled, and (C) the cost to complete
work yet unperformed _under the contract)

There shall have been ;r10 material adverse
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changes to·th.e 'pnysical condition of or title tq the
Property between the Agreement Date and the Close of
Escrow,
(x)
Effective not later than Close of Escrow,
Seller shall have terminated the employment in
connection with the Property of all employees of
Seller or of any affiliate of Seller and shall
have fully paid all such employees all
compensation due to such e:mployees for such
employment through the effective date of their
respective terminations, including all benefits
to which such employees are entitledf payroll
taxes and withholding taxes.
{xi)

Seller shall have delivered t6 Buyer
the will serve letter required in
Sectlo~ li(jl bei6~.

(xii)

Seller shall have secured consents from
Mr. Berry and R.E Loans LLC,
respectively, for transfer of the
Property to Buyer upon the
understanding that Buyer will accept
title to the Property subject to the
deeds of trust which secure the Berry
Note and the REL Note and will become
responsible· for the payments due under
said two promissory notes. Buyer agrees
to pay to RE. Loans LLC one point for
the assumption of said loan

(xiii)

Mr. Berry shall have a·greed to a
modification of the Berry Note to
provide that the Berry Note shall be
payable on an interest-only basis, with
installments of interest payable
monthly/quarterly/annually in arrears,
with all amounts of principal and
interest due under the Berry Note
payable in full on or before the third
anniversary of close of Escrow.
Buyer will waive the entitlement
contingency on the lakefront property
and close on all the property upon
receipt of entitlements on the mountain
and golf parcels, all und~r the

(xiv)
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.timeframes as
amendment and
same, and the
parcels shall
paragraph 7(a)

outlined in the third
Seller agrees to the
closing of such lakefront
occur as described in
above.

(c)
Failure of Conditions.
If any one or more
of the conditions precedent in favor of Buyer listed above
in Section 8(b) shall not be waived by Buyer or satisfied,
Escrow shall not close, and Buyer, at Buyer's sole and
exclusive election, may either (i) unilaterally extend the
time for close of Escrow for such reasonable period as in
Buyer's commercial judgment is sufficient for permitting
-satisfaction of any such failed condition or (ii) by
written notice to Seller and Sandpoint terminate this
Agreement and the Escrow.
Thereafter.the parties shall
·have no further obligations or l:i..abili ties to each other
hereunder; provided, however, if Escrow fails to close by
reason of the default of Seller under this Agreement, Buyer
shall be entitled to immediate return of the Deposit in
immediately available funds and to e~ercise, singly .or in
any combination, any and all remedies available to Buyer at
law or in equity.
9.
Liquidated Damages.
IF BUYER HAS DELIVERED THE
ACCEPTANCE NOTICE TO SELLER AND THEREAFTER ALL THE
CONDITIONS PRECEDENT IN FAVOR OF BUYER HAVE BEEN WAIVED BY
BUYER OR ARE SATISFIED, AND BUYER THEN FAILS TO PAY THE
PURCHASE PRICE TO SELLER AND DOES NOT CLOSE THE ESCROW IN
ACCORDANCE WITH BUYER'S OBLIGATIONS UN_DER THIS AGREEMENT,
BUYER AND SELLER AGREE THAT THE DAMAGES TO SELLER WOULD BE
DIFFICULT AND IMPRACTICAL TO DETERMINE. ACCORDINGLY BUYER
AND SELLER HAVE AGREED TO FIX A5 LIQUIDATED DAMAGES THE
AMOUNT EQUAL TO THE PLAN SUBMITTAL PAYMENT OF TWO HUNDRED
FIFTY THOUSAND DOLLARS ($250,000).
SAID AMOUNT SHALL BE
RELEASED AND RETAINED BY SELLER AS LIQUIDATED DAMAGES _filfD
SHALL CONSTITUTE SELLERtS SOLE AND EXCLUSIVE REMEDY FOR.
BUYER'S FAILURE TO PURCHAS.E THE PROPERTY.
THE RETENTION OF
SAID AMOUNT BY SELLER AS LIQUIDATED DAMAGES IS NOT INTENDED
AS A FORFEITURE OR PENALTY; I_T IS INTENDED INSTEAD AS
LIQUIDATED DAMAGES.
SELLER AGREES THAT SAID AMOUNT AS
LIQUIDATED DAMAGES SHALL _BE IN LIEU OF ANY OTHER MONETARY
RELIEF OR OTHER REMEDY, INCLUDING, WITHOUT LIMITATION,
SPECIFIC PERFORMANCE OR DAMAGES TO WHICH SELLER MIGHT
OTHERWISE BE ENTITLED, WHETHER UNDER THIS AGREEMENT OR AT
LAW OR IN EQUITY. .SELLER AND BUYER SPECIFICALLY

.•• ·.-·-:::.-.-:"'!-

, ,-AS.KNOWLEDGE THEIR· AGRE:EMENT TO THIS LIQUIDATED D&l\.ffi.GES. -

PROVISION BY SIGNING THIS SECTION IN THE APPROPRIATE SPACES
BELOW:

Seller's signature

Buyer 1 s signature

North Idaho Resorts, LLC

Pend Oreille Bonner
Investments, LLC

By Villelli Enterprises Inc.

Managing Member
By

l'l

()

~~

Ric~lli
President

10.

By
Chip L. Bowlby
Member

Sellerrs Covenants.

(a}
Insurance.
Throughout the term of this
Agreement Seller shall keep in effect all existing
insurance on the Property in effectr which shall include,
at a minimum, a comprehensive general public liability
policy with a combined and single occurrence coverage of at
least One Million Dollars {$lr000,000).
(b)
New Transactions.
Throughout the term of
this
Agreement, Seller shall not enter or extend any existing
leases, occupancy agreements or other arrangements which
confer any possessory rights in the Property upon third
parties, or grant any easements or other rights which would
constitute exceptions to title to the Property, or grant or
. suffer any liens or encumbrances against the Property on
account of monetary or other obligations of Seller, or
increase the_ amount of any indebtedness secured by the
Property on the Agreement Date unless_such increases occur
in the ordinary course of operating the ongoing business
and provided that any such indebtedness_obligations shall
be the responsibility of the Seller.

(c)
Existing Transactions._ Throughout the term
of this Agreement, Seller shall timely-and fully perform
the obligations of Seller under any e~~sting leases,

'd&ntra·cts) :16an agreements/ security, instruments (such as.
mortgages, deeds of trust, and Uniform Commercial Code
financing statements and security agreements), bonds or.
other agreements affecting the Property and shall take such
actions and enter such further agreements as are necessary
to enable Seller to cause all such existing agreements to
be terminated at or prior to close of Escrow.
(d)
Delivery of Possession.
Immediately upon
close of Escrow Seller shall tender delivery of possession
of the Property to BuyerF free and clear of the occupancy
of any third persons or entities and free and clear of the
personal property of any third persons or entities except
those persons occupying RV spaces at Idaho Country resorts
shall have until the later of {i) September 30, 2005 and
(ii} Close of Escrow to vacate their spaces and manager of
said resorts shall be allowed to remain on premises ·until
given 90 day notice by Buyer after Close of Escrow. Seller
shall be responsible for causing occupants of the RV spaces
to vacate by not later than the later of (i) September 30, ·
2005 and (ii) Close of Escrow and, at Close of Escrow,
shall provide Buyer with a written agreement from the
resort manager agreeing to vacate his premises upon receipt
of a 90 day notice from Buyer. Seller shall have caused
any third persons or entities fully to have vacat~d the.
Property by the close of'Escrow and to have removed any
personal property belonging to such third persons or
entities. All risk of material or immaterial loss and
damage (including condemnation of the Property) by casualty
or other cause shall be and remain with Seller until close
of Escrow. Upon close of Escrow all risk of material and
immaterial loss and damage to the.Property shalT pass to
Buyer.
(i}
If any damage or destruction to any of
the Property occurs prior to Closing (including the
destruction of natural vegetation by fire), Seller. shall
immediately give Buyer written notic~ of such damage or
destruction, and Buyer shall have the option, exercisable
within ten (10) days thereafter either (A} to terminate
this Agreement, in which case Sandpoint shall immediately
return all documents, instruments and monies to the Party
which deposited same in respect of the Closing and Seller
shall immediately return to Buyer the Deposit, or (B) to
accept the Property in its condition at thai time, and to
receive an assignment of all of Seller's rights to any
insurance proceeds p~yable by reason of such damage or
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destfuctiofr? wi·tµ; a· commensurate recluc:tion in;, t:b~. Purchase
Price for los;·over and above insurance proceeds.
If Buyer
elects to proceed under clause. (B} above, Seller shall not
compromise, settle or adjust any such insurance claims
without Buyer's prior written consent.
(ii)
If prior to the tlosing all or any
portion of the Property is subject to an actual or
threatened taking by a public authority~ by the power of
eminent domain or otherwise, Buyer shall have the right,
exercisable by giving written notice to Seller within ten
(10) days after Buyer's receipt of written notice of such
taking, either (A) terminate Escrow, ·in which case Escrow
Holder shall immediately return all documents, instruments
and monies to the Party which deposited same in respect of
the Closing and Seller shall immediately return to Buyer
the Deposit or (B) to accept the applicable portion of the
Property in its then condition, and to receive an
assignment of all of Seller's rights to any condemnation
award payable by reason of such taking.
If Buyer elects to
proceed under clause (B} above, Seller shall not
compromise, settle or adjust any claims to such award
without Buyer's prior written consent.
(e}
Disclosure Statement. Within five (5)
business days after the Agreement Date, Seller shall
deliver to Buyer a written statement. (the "Disclosure
Statement") in which Seller shall set· forth in itemized
fashion all information, facts and circwnstances of wh1ch
Seller is aware (or by examination of Seller's records and
other information available to Seller. could become aware)
concerning the matters enumerated below in this Section
lO(e).
Thereafter, throughout the term of this Agreement,
Seller shall update and augment the Disclosure Statement by
notifying Buyer in writing of any information of which
Seller becomes aware which adds to or.is contrary to
information that Seller has previously provided to Buyer.
To the extent that Seller does not pro_vide any information
to Buyer regarding any matter enumerated below in this
Section lO(e), Seller shall be deemed to have represented
to Buyer that Seller has no knowledge regarding such
matter. Seller acknowledges that Buyer intends to rely on
the information which Seller provides to Buyer pursuant to
this Section lO(e), that the reliability of said
information is a material inducement to Buyer to enter this
Agreement and to perform Buyer's obl.:i..gations hereunder, and
that Buyer's right of reliance and Seller's representqtion

__._, :: -::..:.: ;. . -·
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Seller shall inform Buyer with respect to the
lowing matters regarding the Property:
(i)
Whether Seller's interest in the
Property is anything other than fee simple title to the
Property.
(ii}
Whether there are any mortgages,
liens, encumbrances, leases, tenancies, security interests,
covenants, conditions, restrictions, rights-of-way,
easements, judgments, and rights of succession, options, or
any other matters affecting title to the·Property, except
for those matters identified in the Report and/or the
Survey.
(iii)
Whether the Property presently
consists of one or more legally subdivided parcels.
(iv) Whether any of the Property is subject
to a conservation easement or other land u.se arrangement
which precludes or restricts the development and sale of
the property for commercial purposes.
(v>
Whether: (A} the Property has been or
is in violation of, or has been or is under investigation
for a violation of, any federal, state or .lotal law,
ordinance or regulation relating to industrial hygiene or
to environmental conditions in, at, on, under or about the
·Property including but not limited to soil and ground water
conditions; (B} the Property has been subject to, or is
within 2000 feet of, a deposit of Hazardous Materials; (C)
Seller or any third party has used, generated,
manufactured, stored or disposed in, at;. ·on, under or about
the Property or transported from the Prpperty any Hazardous
material; (D) there has been any discharge, migration or
release of any Hazardous Material fromr into, on, under or
about the Property; (E) any underground and/or above-ground
storage tanks currently exist or have existed in the past
on the Property; and (F} whether any shooting ranges
(including target ranges, skeet or trap ranges, and the
like) currently exist or have existed in the past on the
Property and, if so in either case, indicating the location
of each such shooting range.
(vi) Whether there are any· seismic safety

problems relating ·:fo'th'e': PrOperty, and/ or whE2tl1,er known or
suspected fault lines and fault zones underlie and/or are
located in the vicinity of the Property.
(vii}
threatened species or
flora and/or fauna on
Property or any areas
wetlands.

Whether there are any endangered or
protected natural habitat, wetlands,
the Property or lands adjacent to the
that are or could be designated as

(viii} Whether any portion of the Property
is located in a flood zone.
(ix)
Whether there are any exist~ng,
proposed or threatened eminent domain or condemnation
actions or assessment district proceedings relating to the
Property.
(x)
Whether there are any facts or
circumstances that would preclude Seller from delivering
fee simple title to the Property to Buyer at close of
Escrow subject only to Approved Exceptions.
(xi} Whether there is any governmental
policy or action precluding or inhibiting (A} is~uance of
grading or building permits, (B} approval of precise
engineering plans, environmental impact reports, or
tentative or final subdivision maps, {C} issuance of
certificates of occupancy, or (D} issuance of water, sewer,
or other uti~ity connection permits affecting the Property.
(xii)
Whether there are any new development
fees, impact fees or other fees, and/or increases therein,
which will be levied (or are under consideration by any
governmental agency or body) in connection with the
development of the Property.
(xiii)
Whether there is any acti~n, suit or
proceeding pending or threatened against or affecting the
Property, or any portion thereof, or relating to or arising
out of the operation or the use thereof, in any court or
before any federal, state or local agency, or other
governmental instrwnentality.
(xiv}
Whether the Property is not in
compliance with all applicable governmental laws,
ordinances, rules and regulations, including wrthout
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'l'imitat:fon such as cdrtcerfr!'.ffa'zardous 1·faterials, zonillg, ap.d,
building regulations, and all licenses, permits and other
governmental approvals and/or authorizations relating to
the Property.
(xv)
Whether there are any approvals and
consents necessary in connection with the execution of this
Agreement by Seller or the performance by Seller of
Seller's obligations under this Agreement that have not
been obtained.
(xvi"}
Whether this AgrE;!ement or anything to
be done under this Agreement violates· or will violate any
contract, document, agreement or instrument to which Seller
is a party or by which Seller is bound.
(xvii)
Whether any of Seller's Documents is
inaccurate or misleading in any material respect, and
whether any of the agreements to which Seller is a party
and included among Seller's Documents is not a true,
correct and complete copy thereof or is not binding upon
Seller.
(xviii)

Whether there are ·any
archaeological ·
features and/or remains on the Property, and whether there
are any cemeteries, burial grounds or other Native American
sites on the Property.
(f)

Release of Options and Rights of First

Refusal.
Not later than fifteen days after the date of this
agreement Seller, at Seller's exclusive cost, shall cause
any purchase options or rights of first refusal or any
other rights to acquire a legal or equitable interest in
all or any portion of the Property, which presently exist
in favor of any third party, to be released, terminated and
extinguished (but subject to the provisions of Section
ll(h) below.
To the extent any such right exists of
record, Seller shall cause the right to be terminated of
record.
Seller shall indemnify, protect, defend, and hold
and save Buyer harmless from and against any failure of
Seller to perform the covenant set f.orth in this Section
10 ( f).

Seller

11.

Seller's

hereby

makes

Representations
the

and

Warranties.

follbw~ng. · representations

arid

-·-~....:...___ ,

warranties> t'o Buyer, which . shall su:i;::vi V:e' . the Close
Escrow and be enforceable at all times thereafter.

of··'·

(aJ
Seller's
Authority.
Seller
is
a
limited liability company duly formed and in good standing
under the laws of the state of Idaho.
Seller or Seller's
partners own marketable fee simple title to the entirety of
the Property.
Seller has the legal power, right and
authority to enter into this Agreement and the instruments
referenced herein,
and
to consummate the
transaction
contemplated in this Agreement.
{b}
No
Conflict.
The
execution
and
delivery of this Agreement and the consummation of the
transactions contemplated hereunder on the part of Seller
do not violate any applicable law, ordinance, statute,
rule, regulation,. order, decree or judgment, conflict with
or result in the breach of any material terms or provisions
of, or constitute a default under,
or result .in the
creation or imposition of any lienr charge, or encumbrance
upon the Property or any other assets of Seller by reason
of the terms of any contract, mortgage,
lien, lease,
agreement,
indenture,
instrument or judgment to which
Seller is a party or which is or purports to be binding
upon Seller or which otherwise affects Seller,· which will
not be discharged, assumed or released at the Close of
Escrow.
No action by any federal, state or municipal or
other governmental department, commissionr board, bureau or
instrumentality is necessary to make this Agreement a valid
instrument binding upon Seller in accordance with its
terms.

{c)
Pending Actions.
There are no pending
or threatened actions,
suits,
arbitrations,
claims, or
proceedings, at law, in equity or otherwise, affecting, or
which may affect, all or any portion of the Property or in
which Seller is or will be a party by reason· of Seller's
ownership of the Property, including, bu.t not limited to,
judicial,
municipal
or
administrative
proceedings
in
eminent
domain,
collection
or
bankruptcy
actions
or
proceedings to establish a new assessm~nt district or
increase the assessments imposed by an existing assessment
district, zoning change, moratorium or other government
policy or practice which affects the Property or Buyer 1 s
anticipated development of the Property.

(d) Violations.
Seller has received no
notice of any alleged building code violations, health and
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safety violations' j,,and federal,.
state. or ... local agency
federal
actions
regarding
environmental
matters,
environmental protection agency or zoning violations.
~
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(e)
Consultantsr Work Product. Except as
provided in Section 6(e) above, after Close of Escrow Buyer
shall have the right to use all work. product produced by or
for Seller prior to the Close of Escrow with respect to
soils, engineering and architectural work, at no additio·nal
cost to Buyer.
The Purchase Price is consideration for and
the Property includes all such work product.
Seller
represents and warrants that
(i} all Seller's contracts
with its consultants are listed on Exhibit E hereto; {ii}
all amounts due to consultants for -their work product under
said contracts have been paid in full ·by Seller through the
date of this Agreement, and amounts which accrue hereafter
shall be paid in full prior to Close of Escrow, other than
miscellaneous reimbursements which Seller covenants to pay
on or before the Close of Escrow; {iii) no further amounts
are due
to
any consultant,
other · than miscellaneous
reimbursements which Seller covenants to pay on or before
the Close of Escrow,
(iv) neither Seller nor any other
party to any of said contracts are in default thereunder;
(v) all work to be performed under said contracts has been
completed or will be completed prior to Close of Escrow;
and (vi} that no consultant has filed a lien against the
Property on account of work such consultant has performed.
Seller agrees,
at Closing, to assign to Buyer _all of
Seller's
rights,
including,
without
limitation,
all
guarantees, warranties,
representations and indemnities,
whether
contractual
or
statutory
(collectively,
the
"Warranties"),
under said contracts.
If any of the
Warranties or any other rights assigned to Buyer pursuant
to the foregoing are not enforceable by Buyer, or if Buyer
is not named as an additional insured on any policy of
insurance for which Seller was added as an additional
insured by the
contracting party_ under
any of said
contracts,- then Seller shall, at Buyer's request,- exercise
good faith efforts to enforce (y) such Warranties or other
rights for the benefit of Buyer, or (z) Seller's rights
under such additional insured endorsement for the benefit
of Buyer, as the case may be; provided, that Buyer shall
pay Seller's reasonable out-of-pocket costs incurred in
such enforcement efforts to the extent that Buyer would
have incurred such costs had such .Warranties or other
rights been enforceable directly by Buyer or had Buyer been
named as an additional
insured with
respect
to work
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. Th~:: J11.,t~~S-.-r~?,f_:.: the.
foregoing provision is - to put Buyer and Seller in the same
position they would have been in whether or not the
Warranties or other rights of Seller become enforceable
directly by Buyer or had Buyer been named as an additional
insured on any policy of insurance . for which Seller was
added as an additional insured to the third party's

:' ,··. ·" ',;-.-: t .. ·performed und~-.r.~ ,:_ .:tP~{~I:t:r;_ciject. 'Documents.

insurance.
(f}
Occupancy Rights.
There
are
no leasesr
occupancy agreements or other arrangements which confer any
possessory rights in the Property on third parties and
Seller shall deliver the Property to Buyer at the Close of
Escrow free of any and all third .party . occupancy rights
except for those at Idaho Country Resorts described above.
( g)
Hazardous Materials. . There are no Hazardous
Materials present on, in or under the Property. There are
chemicals and fuels stored for · golf course maintenance
purposes.

(h) Binding
Obligations.
This
Agreement
·constitutes the legal, valid and binding obligation of·
. Seller enforceable against Seller in accordance with its
terms, except to the extent that such enforcement may be
limited by applicable bankruptcy, insolvency, moratorium
and other principles relating to or limiting the rights of
contracting parties generally.
Neither.this Agreement nor
the consummation of any of . the trans;:ictions contemplated
hereby violates or shall violate any provision of a~y
agreement or document to which Seller is a party or to
which Seller is bound.
No consent from any third party is
required before any of the Property ma·y be conveyed to
Buyer. Buyer acknowledges that the Moose Mountain property
is encumbered by a first right of.· .refusal and a pro.fit
sharing restriction in favor of JV LLC.
Seller covenants
to attempt to obtain a
release ·(the. "Moose Mountain
Release"} of said right of first re_fusal and restriction,
executed in recordable form by JV LLC, · which shall · be
satisfactory to Buyer. in form and sub,stance, and to deliver
the Moose Mountain .Release to Buyer not later than fifteen
days from the date of this agreement.
·rf Seller fails to
deliver the Moose Mountain Release to Buyer by said date,
Buyer shall have the right to terminate this Agreement. For
purposes of this agreement and for purposes of presenting
holder of the first right of refusal~ the purchase price of
Moose Mountain shall
be $7,400,000·.
Notwithstanding,
Seller covenants to present and disGlos~·this Agreement in
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,i' . ·.... ·'it's'::' entirety to the holder: 'of1'. the ·option .and right. pf;_ -Ji.r:pt.,
refusal.
( i)
No
Insolvency Condition. · Neither
Seller,
nor any entity ·or
person
that
directly or
indirectly O'Wns or controls Seller is bankrupt or insolvent
under any applicable Federal or state standardr nor· has any
such party filed for protection or relief under any
applicable bankruptcy or creditor protection statute nor
has any such party been threatened· by .creditors with an
involuntary application of any applicable bankruptcy or
creditor protection statute.
Seller is not entering into
the transactions described in this Agreement with intent to
defraud any creditor or to prefer the rights . of one
creditor over any other.· Seller and Buyer have negotiated
this Agreement at arms-length and the consideration to be
paid represents fair value for the· assets.
(j J

No Hook-Up Fees. Seller (or its affi·liate VP
Inc.) owns the domestic water and sanitary sewer systems
which serves and will serve the Project. Said systems
presently have approvals to provide sufficient and adequate
service to the Project for 326 units. At.Close of Escrow
Seller shall deliver a will serve letter tor 326 .. units to
Buyer less whatever hook-ups have already been provided to
the. existing ... Hidden Lakes community, which .shall ... r·easonably
acceptable to Buyer in form and substance.
Neither ~uyer
nor any party who purchases a lot or residential .unit in
the Project from Buyer shall be required or have· ahy
obligation to pay any hook-up fee to Seller or _to any other
party as a condition to receiving water and sanitary sewer
services. The existing systems may be expanded upon the
issuance of proper governmental approvals (by extension of
the existing pipelines and provision of addit~onal lagoon
and land application capacity) to provide sufficient and
adequate service additional units, in excess of the
aforesaid 326 units, specified in B~yer's Business· Plan;
provided, the foregoing representation and wa~ranty ·
relating to service 'for any such additional units is·made
subject to the understanding that Seller shall not be
responsible for the costs of expanding said systems to
accommodate any such additional units. Buyer acknowledges
that the ability to increase capacity is subject to
governmental approvals and that Buyer must finance any such
expansion. VP Inc., which owns and operates the existing
water and sewer facilities, is an affiliate of Seller.
Seller therefore hereby represents, warrants and covenants

,,·;to Buyfi that· VPi

Inc~ - will enter int¢: aµy, agreements,
execute any land use entitlement applications1 and grant
new rights of use or easements and remove any existing
rights of use and easements (such as for sewer liner water
line and lagoon use and land application} necessary or
useful for the system and the developm~nt of the property
by the Buyer. Buyer hereby represents, warrants and
covenants to VP, Inc. that Buyer will enter into any
agreements, execute any land use entitlement applications,
and grant rights to use and easements £or sewer lines,
water lines and lagoon use and land application necessary
or useful for system.

12.
Indemnity. At all times from and after the
Agreement Date Seller shall indemnify, protect, defend,
save and hold Buyer harmless against any and all claims,
losses, expenses, damages,. liabilities, and causes of
action which Buyer may suffer or incur ·at any time after
the Agreement Date in consequence of any breach or default
on the part of Seller under this Agreement and/or on
account of the failure of Seller to perform any obligation
of Seller relating to the Property which obligation fir.st
arises prior to the Closing Date hereunder. From and after
Close of Escrow, Buyer shall indemnify, protect, defend,
save and hold Seller harmless against any and all claims,
losses, expenses, damages, liabilities, and causes of
action which Seller may suffer or incur in consequence of
the failure of Buyer to perform any·o~ligation of Buyer
relating to the Prope~ty which oblig~tion first arises
after the Closing Date hereunder.
·
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Notices. All notices required hereunder shall be
in writing and shall be delivered by personal delivery,
commercial courier, by facsimile transmission (provided .
that receipt is confirmed by telephone or otherwise);_ or by
mailing such notice by first class mail, certified, return
receipt requested, postage and fees piepaid, addressed as
follows:
SELLER

North Idaho Resorts, LLC
To Both
c/o Hidden Lakes Golf Resort
151 Clubhouse Way
Sandpoint, Idaho 83864
Attention: Mr; Richard Villelli

......:::....;.:;;.::;. :.:,:.....:__,

Telephone:
Facsimile:

(208}. '-,...
,255--c-45,0(}
.

}

-;~

·.

{208} 255-4498

Lee Deierling
Villelli Enterprises Inc.
1001 W Whittier Blvd.
La Habra, CA 90631
Telephone 562-697-5000
Facsimile 714-5260212

BuYER

Pend Oreille Bonner Investments, LLC
To both:

6900 South McCarra.n Boulevard
Suite 1010
Reno, Nevada 89509
Attention: Chip ·L. Bowlby·

Telephone:
Facsimile;

(775) 324-69-00
(775)

324-6922

9781 Blue Larkspur Lane·
Monterey, CA 93940
Attention:. Charles W. Reeves

Telephone;
Facsimile:

658-0395
{831) 642-9179

. · ( 831)

With a copy to;
William W. Sterling, Esq.
1821 Shoreline Highway
Sausalito,. CA 949.65

Telephone
Facsimile

l 415>
{ 41_5}

381-6455

388-9615

SANDPOINT
Sandpoint Title Insurance Inc.
120

s 2 nd Ave

Sandpoint Idaho 8386_4·

-~ -·-·

... --~·-

-·~----:==-=;- ...

~-:,_

Telephone 208-263-2222
Facsimile 208-265-4040

· <\· ·

or to such other address as either party may designate by
written notice to the other. All notices shall be deemed
delivered upon actual receipt or refusal of delivery.
14
Broker 1 s Commission. Sell~r has used the
services of one or more ftnders, real estate brokers and/or
real estate salesmen in connection with the purchase and
sale of the Property; Seller shall be exclusively·
responsible for the payment of any fees and commissions
owing to such persons. Buyer represents and warrants to
Seller that Buyer has not engaged any person, firm or·
entity to represent i t in connection with the purchase arid
sale of the Property. Each party shatl indemnify and hol~
the other harmless against any breach by i t of the
foregoing representation and.warranty ..

15.

·Nominee. At any time after the Agreement Date
Buyer may assign ahy or all of its right, title and
interest in and to this Agreement to.another party or
parties {collectively r•Nominee"} each of which is, direct-lY
or indirectly, an affiliate of Buyer and/or any of Chip L.
Bowlby, Thomas J. Merschel, and Charles W. Reeves.
Provided Nominee shall assume in writing all the then
unperformed obligations of Buyer under this Agreement,
Buyer shall thereupon automatically be relieved of a11· its
liabilities and obligations under, and shall be fully
released from, this Agreement.
Buyer shall notify Seller
and Sandpoint in writing upon the occurrence of any such
assignment, and in the notice shall provide the name,.·
address, telephone and facsimile numbers of Nominee.
16. Confidentiality. Buyer and Seller shall at all
times keep the transactions contemplated hereby and all
documents received from each other confidential, except. (a}
to the extent necessary to comply wi_th applicable laws ~nd
regulations, (b} for discussion with Buyer's AdvisQrs, {c)
as needed to carry out the obligations of the p~rties
hereunder, including, in the case of Buyer, arranging
equity investments and debt financing for the .Prop~rty.

17.

Miscellaneous Provisions.

..........··--1-.....l-·~··
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(a,

Effectiveness: of. Instrument.

Th.is Agreement.

and

shall not constitute a binding agreement between Seller
Buyer until such time as both Buyer and Seller have
executed this Agreement by completing and signing the
signature blocks below and by signing and/or initialing the
liquidated damages provisions in Section 9. above.

{b}
Governing Law; Amendment; Construction.
This Agreement shall be construed, interpreted and enforced
in accordance with the laws of the State of Idaho. Any
modification of this Agreement must
in writing and
signed by both Buyer and Seller.
This Agreement
memorializes the agreements reached after arms-length
bargaining between .Seller and Buyer; the parties and their
counsel have reviewed it fully and i t shall be deemed
jointly drafted.
Words, phrases, and all provisions hereof
shall, except as specifically defined herein~ be
interpreted in accordance with their ordinary meanings.
All personal pronouns used in this Agreement shall include
the other genders.
The singular shalr include the plural,
and the plural the singular, whenever and as often as may
be appropriate.
The captions and headings in this
Agreement are for convenience only, are not part of the
substantive provisions of this Agreement, and do not in any
way limit or amplify the provisions .hereof.

be

fc} .. Entire Agreement. This Agreement (together .
with any Exhibits hereto) constitutes the· sole and entire ·
agreement between Seller and Buyer conc~rning the Property
and supersedes any and all prior oral or written agreements
or understandings between them pertaining to the
transactions contemplated herein. No representations~
warranties or inducements, express
implied, have been
made by either party to the other, except as set forth
herein.

or

{d)'
Partial Invalidity. ·I£ a court of competent
jurisdiction shall hold that any provision of this
Agreement is invalid or unenforceable, the remainder of
this Agreement shall continue in full force and effect and
shall in no way be impaired or invalidated.
The parties
shall, however, substitute for the provision held to be
invalid or unenforceable a provision which is valid and
enforceable which approximates as closely as possible the
commercial and economic intent of the stricken provision.

:···,.,

'·{e) ·Atforneyts,Fees~
,Ef!Ch party Sha_J,l be:
:>i
separately responsible for any attorneyis fee$ it may incur
in connection with the negotiation and preparation of this
Agreement,. ·any Exhibits hereto and any other insfruments or
documents mentioned herein 1 as well as for such fees
incurred in connection with the closing of the Escrow. If
there is any legal action or proceeding between Seller and
Buyer to enforce any provision of this Agreement or to
protect or establish any right or remedy 0£ either party
hereunder, the prevailing party shall be entitled to all
its costs and expenses,. including attorney's fees and
expert witness. fees, incurred in connection with such
action and in any appeal therefrom.
t':·:)~

1

{f) Successors and Assigns. The provisions of
this Agreement shall survive recordation of the gra~t deed
(by whic~ title to t~e Property i~ co~vey~q.trom Seller to
Buyer} and close of Escrow. The provisions of this
Agreement shall inure to the benefit of and bind.Seller and
Buyer·and their respective successors and assigns.
(g)
Further Documents. At any time and from
time to·· time during the term of this Agreement as well as
following the close of Escrow, each party, at the expense
of the requesting party, shall execute and deliver (and
acknowledge before a notary public where necessary) such
instruments of transfer and such other docU1Ilents as the
other party may reasonably request or as are necessary to
carry out and give effect to the purposes and intent of
this Agreemep.t.

(h} Definition of rrbusiness dayrr~ The term
"business day" shall .mean those weekdays on which l3ank of
America, National Association,. is open for business to the
public and is conducting its customary retail banking
transactions in the State of California.
(i}
Payment of Escrow Fees on Early Termination.
If this Agreement terminates for any reason other than by
close of Escrow, Seller and Buyer shall each pay directly
to Sandpoint, upon demand, one-half of any fees or other
charges owed to Sandpoint in its capacities as Sandpoint
and Sandpoint hereunder.
(j)
Incorporation of Exhibits. Any Exhibit
mentioned in this Agreement shall be deemed .incorporated in
this Agreement by reference as though the provi.sions of the

..,_1-,;:·

(·E:Xhlbit were fully set, ··t.orth· herein . . _._
{k} Memorandmn of this Agreement for
Recordation. Neither Seller nor Buyer shall cause or
permit the recordation of this Agreement. Upon the request
of Buyer or Seller, howeverr made concurrently with or at
any time after the execution of this Agreement by both
parties, Buyer and Seller shall execute in recordable form
and deliver to Buyer and Seller a mem9randum of this
Agreement, in the form of Exhibit F hereto, which Buyer and
Seller may record, at recording party's expense expense, in
the Official Records of the County.

(l} Counterparts. This AgreemE:nt may be
executed in one or more counterparts, each of which shall
be a fully binding and enforceable contract and agreement
against the party signing such counterpart, b~t ~11 such
counterparts shall. to.gether constitute but one agreement.

IN WITNESS WHEREOF, the parties have executed this
Agreement as of the Agreement Date~
SELLER

NORTH IDAHO RESORTS, LLC, an Idaho
limited liability company

By Villelli Enterprises Inc.
Managing Part,p.er

~ ~}_Q}j)p__ ~ ~ I
By Richard A. Villelli
President

BUYER

LLC, a

Acceptance of Agreement
The undersigned hereby:
acknowledges
receipt of a
fully executed counterpart of this Agreement;
accepts
such
authorizations,
directions and instructions as are set forth
herein for Sandpoint and Sandpoint;
and agrees to act
as
Sandpoint and Sandpoint pursuant to this Agreement and to be
bound by and perform the terms of this Agreement as such terms
apply to the undersigned.
SANDPOINT TITLE INSURANCE INC.
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Acceptance of Agreement

The undersigned hereby: acknowledges receipt of a
fully executed counterpart of this Agreement; accepts such
authorizations, directions and instructions as are set
forth herein for Sandpoint and Sandpoint; and agrees to act
as Sandpoint and Sandpoint pursuant to this Agreement and
to be bound by and perform: the terms of this Agreement as
such terms apply to the undersigned~
SANDPOINT TITLE INSURANCE INC.
By_ _ _ _ _ _ _ _ _ _ _ _ __
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Golf and Residential Resort

EXHIBIT B-2·
LIST OF ENTITLEMENTS
[ THIS ENUMERATION IS SUBJECT TO REVIEW AND REFINEMENT
DURING THE REVIEW PERIOD]
Planned unit development application; conceptual land use plan; PUD compliance report;
environmental analysis, to include wetlands delineation, wilc;llife assessment and cultural
resources inventory; land capability report, to include domestic, irrigation and fire flow water
availability, and sewage disposal suitability; stormwater management and erosion control plan;
preliminary plat; preliminary plat application; flood plain delineation and mitigation measures; and
traffic study (to include RR crossing at Trestle Creek).
PUD conditional use permit; final plat; sewer system approved "as•builts;" water system .
approved "as.builts;" approach permits; development permits (for flood plain activities); Corps
404 permits (if wetlands are filled or shorelines are stabilized); dock or marina Dept. of Lands
permits; EPA NPDES (National Pollution Discharge Elimination System) permit (ifwe discharge
stormwater into surface water); and county building permits
Two other permits on the Trestle Creek parcels: the railroad and the Idaho Transportation
Department will most likely require a "ficense" (in the case of the RR), and an "approach or
encroachment" permit (in the case of the ITD) to bore under the tracks and state highway should
we need to run sewer lines to upland disposal sites

- ---=-·-·--··-·.

EXHIBIT C

GENERAL ASSIGNMENT

This General Assighment ( "this Assignment"} is
made as 0£ _ _ _ _ _ _ ,. 2005 by NORTH IDAHO RESORTS, LLC, a
limited liability company ("Assignorrr}, in
favor of Pend Oreille Bonner Investmens,. LLC a Nevada
limited liability company ("ASsignee"), pursuant to the
written agreemen:t entitled Real Property Purchase and Sale
Agreement by and between Assignor as· seller and Assignee as
buyer, dated December
, 2004 (the "Purchase Agreementrr,.
This Assignment
is subject to the provisions ·of the
Purchase Agreement, and if any inconsistency between the
Purchase
Agreement
and
this
Assignment
arises,
the
provisions of the Purchase Agreement shall control.
Terms
which are defined in the Purchase Agreement shall, when
used he rein, have the same meaning as therein.
For good and valuable consideration, the receipt
which are hereby acknowledged, Assignor
hereby sells,
conveys,
grants,
delfvers,
transfers and
assigns to Assignee, all of Assignor,. s right, title and
interest in, to and under any and ·all of the following
items (collectively the '-"Assigned Property"}, which is part
of Property, including, without limitation, the Land, which
is the subject matter of the Agreement~
and sufficiency of

(a;
The
Entitlements,
including,
without
limitation,. all governmental zoning, use, occupancy, and
operating permits,
and all other governmental permits,
licenses,
approvals,
applications,
subdivision·
maps,
entitlements,
certificates,
rights
under
development
agreements 1
school
fee mitigation agreements,
building
permits, development allocations 1 and development rights
relating to the Property;
(b)
the Property;

All

utility

and

other· permits

relating

to

(c}
All fee credits and license tax credits; all
prepaid
expenses,
fees,
and
deposits
with
municipal
agencies and utilities, applicable to the Property, and the
right
to any refunds
thereunder
or rebates
thereof,
including without limitation the Utility Deposits; and all
tax and assessment protest actions and Claims and rights to

prosecute the"' same/; including without limitation all tax
and assessment refunds or rebates now or hereafter payable;
(d} All
plans
and
specifications
for
infrastructure, buildings, structures and fixtures located
on the Property, whether existing or anticipated;

(e)

All Assignor's rights, title and interest in
Documents, the Consultant Contracts (which
in Exhibit F to
the Agreement)
and the

and to Sellerr s

are listed
Warranties;

(f) all claims, counterclaims, defenses and/or
actions, whether at common law or pursµant to any other
applicable federal, state or local law, which Seller may
have against any third parties relating to the design
and/or construction of the Project and/or the existence of
Hazardous Materials (as the term "Hazardous Materials" is
hereinafter defined)
in, at, on, · under or about the
Property;
( g)
any
warranties,
guaranties
or
other
assurances from suppliers and vendors of materials and
equipment incorporated in the Project; and

(hJ
any
vehicles
and
other
self~propelled
machines owned by Seller and used in· connection vy-ith the.
Project. Specifically excluded items are the 1965 Chris
Craft boat and the 28 foot party barge·. Both purchased and
owned by Richard .l\.. Villelli.
· ·

Assignor
hereby
represents,covenants
and
warrants in favor of Assignee and Assignee's successors and.
assigns that, (i) Assignor is the lawful owner and present
holder of all the right, title and interest which presently.
exists in the Assigned Property, (ii) Assignor has good.and
marketable title to the Assigned Property and the exclusive
lawful right to sell, assign, convey, transfer and set over
title to the Assigned Property unto Assignee,
(iii} no
other party whomsoever has any legal or equitable interest
in any item of the Assigned Property,
(iv) the Assigned
Property is in good usable operating condition and repair,
and (v}. Assignee shall quietly hold and enjoy the Assigned
Property as against any claims advanced by or through
Assignor,
Assignor hereby covenanting and agreeing to
defend
and
indemnify
Assignee
against
any
expenses
(including reasonable legal fees ·and court costs) 'irlhich
Assignee may suffer or incur by reason of any such claims.

The provisions of this Assignment shall be binding
upon and shall inure to the benefit of the successors and
assigns of Assignor and Assignee, respectively.

ASSIGNOR:
LLC,. a

NORTH IDAHO RESORTS,
limited liability

--------

company

By_ _ _~ - ~ - - - - - - - ~

Title
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-EXHIBIT D
BILL OF SALE

The
undersigned NORTH IDAHO -RESORTS,
LLCr
a
-----~-limited liability compa,ny {"Seller"}, for . good
and valuable consideration, the sufficiency and receipt of
which Seller hereby acknowledges, :11.ereby sells, assigns,
conveys, transfers and sets over unto Pend Oreille Bonner
Investments,
LLC,
a
Nevada
limited liability company
{''Buyer"), all of Seller's right, title and interest in and
to all the items of personal property listed on Schedul.e
~ hereto (collectively; the "Personalty"}. The Personalty
does not include any personal property used ·with the
Property which is leased. Copies of the pertinent leases are
attached hereto and made a part hereof.. Buyer must assume
said leases in order to have the right to use the lease
property.

Seller hereby represents, c6vem;!:nts and warrants
in favor of Buyer and Buyer's successors and assigns that,
( i} Seller is the lawful owner and· present holder of all
the right, title and interest which presently exists, in the
Personalty, {ii) Seller has good and marketable title· to
·the Personalty and the exclusi·ve · lawful right to sell,
ass_igr:i,_ conyey, _· _i::r.:_c:t11~f~r _ ·a11d set over _____ title to
the
Personalty unto Buyer, (iii) no other party whomsoever has
any legal or equitable interest in any item .of the
Personalty, (iv') the Personalty is in good usable operating
condition and repair, and {v} Buyer shall quietly hold and
enjoy the Personalty as against any claims advanced by or
through Seller, Seller hereby covenanting and agreeing to
defend and indemnify Buyer against any expenses · ( including
reasonable legal fees and court costs) which. Buyer may
suffer or incur by reason of any such claims.
Dated:

-------- ,

2005

SELLER:
NORTH IDAHO RESORTS, LLC,

limited
liability company
By_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

a
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SCHEDULE ONE
TO
BILL OF SALE

1.

The Accrued Deposits

2.

The items on the attached Inventory.
fA!l-'TAC'JI fNflENTOlU:1
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EXHIBIT E-

CONTRACTS WITH CONSULTANTS

. __.

_

..

EXHIBIT F
MEMORANDUM FOR RECORDATION
Recorded at the request of, &
after recording please return to:
Pend Oreille Bonner Investments 1
6900 South McCarran Boulevard
Suite 1010
Reno, Nevada 89509
Attention: Sherry Wagner

LLC

MEMORANDUM OF REAL PROPgRTY
PURCHASE AND SALE AGREEMENT

NORTH .IDAHO RESORTSr LLC, a _ _ _...._~--'-- limited liability
company {"Selle;i:"} and Pend Oreille Bonner Investmerits,
LLCr· a Nevada limited liability company ·(,.Buyer"), hereby

acknowledge and agree as follows:
1.
Seller and Buyer have entered into a written
agreement entitled "Real Property Purchase ahd Sale
Agreement" made and entered into effective as of December

_, 2004.

Said agreement is unrecorded.

2.
Said agreement concerns the real property (the
"Property") located .in the County o:f Bonner, State of
Idaho. The Property i.s described iri said agreement and·on
Exhibit One hereto.
3.
Seller hereby agrees to sell the Property to
Buyer., and Buyer hereby agrees to purchase the Property
from Seller, all pursuant to the provisions of- said . ·
unrecorded written agreement.
IN WITNESS WHEREOF., Seller and BLlyer have executed
this Memorandum.
SELLER

NORTH IDAHO RESORTS, LLC, a
Limited Liabiliry Company
By_ _ _ __,__ _ _ _ _ __,,.,._ _ _ __

Title

--------------

.-,~-_....

BUYER

;_~

......... -·~.

Pend Oreille Bonner Investments, LLC,· a
Nevada limited liability company
By_ _ _ _ _ _-,--_ _ _ _ _ __

Chip L. Bowlby, Member

~I

EXHIBIT ONE
TO
MEMORANDUM FOR RECORDATION

SCHEDULE A
11TLE EXCEPTIONS

Based on the Preliminary Title Report issued on January 3, 2005 at8:00 a.m. and
reissued on February t, 2005,. by Sandpoint Title, Camrnitment No., the following
numbered exceptions are objected to and should be removed as exceptions to title:
19, 24., 29~ 30, 32, 43., 44, 46.,47, 48, 49, 50., 67, 68, 69, 70, 71, 79, 87, 88, 89~ 93, 102,
117, 118, 119, and 120.
The following exceptions and underlying documents need further review to determine
· their impact on the development plan and as provided in the Amended and Restated
Agreement, the Buyer shall have until February 2&, 2005, to review these exceptions:
18, 20, 21, 22, 23, 25, 26, 27, 31, 33, 38, 53, 54, 55, 56, 57~ 58, 59, 74, 75, 78, 80, 81, 82,
83, 92, 94, 95, 96,. 97, 104, 105, 106, 107, 108,, 110, 112, 114, and Railroad Right-of-way
as: it.relates to Section D.

?3

:,~ ... •

EXHIBITG
Berry Note and Mortgage

.

EXHIBITH
R.E. Loans I.LC Note and Mortgage

~

- :-~.

.

EXHIBIT!
Sales Map of Lots West ofLower Pack River Road

--~.............

APPENDIXB

Recorded at the request of, &
after recording please return to:
Pend Oreille Bonner Development Holdings,
6900 South McCarran Boulevard
Suite 1010
Reno, Nevada 89509
Attention: Sherry Wagner

Inc.

Above Space Reserved for Recording Information

706475
MEMORANDUM OF REAL PROPERTY
PURCHASE AND SALE AGREEMENT

NORTH IDAHO RESORTS, LLC, an Idaho limited liability
company ("Seller") and PEND OREILLE BONNER DEVELOPMENT
HOLDINGS, INC., a Nevada corporation "Buyer"), hereby
acknowledge and agree as follows:
Seller and Buyer have entered into a written
agreement entitled Third Amended and Restated Real Property
Purchase and Sale Agreement with the effective date of
March 9, 2006. Said agreement is unrecorded.
1.

2.
Said agreement concerns the real property (the
"Property") located in the County of Bonner, State of
Idaho.
The Property is described in said agreement and on
Exhibit One hereto.

J.
Seller hereby agrees to sell the Property to
Buyer, and Buyer hereby agrees to purchase the Property
from Seller, all pursuant to the provisions of said
unrecorded written agreement.

[SIGNATURE BLOCK ON NEXT PAGE]

ADMITTED IN EVIDENCE:
DATE

5'!2-241<..f ~~

DEPUTY CLERK

IN WITNESS WHEREOF, Seller and Buyer have executed
this Memorandum as of the date first above written.

SELLER
North Idaho Resorts, LLC
an Idaho limited liability company
By Villell~ Enterprises Inc.
a
corporation
Managing Member

Clllt.iiOo•vi..i<>.;

--

By

Ul»vAA ', Pw

Richard A. Villelli, President

BUYER
PEND OREILLE BONNER DEVELOPMENT HOLDINGS INC.,

a Nevada corporation

By_a~·~-~-·
- ~ --'~ - - · ~ ~ CharlesW. Reeves
President

I
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LandAmerica

Transnation

SCHEDULE B~Part II - continued

Transnation Title Insurance Company

Commitment No. 00041847

THIS REPORT rs DIVIDED INTO 4 SECTIONS WITH MULTIPLE PARCELS WITHIN EACH SECTION, THE
FOLLOWING SECTIONS REPRESENT FOUR DIFFERENT LOCATIONS:

SECTION A:

HIDDEN LAKES GOLF COURSE, LODGE, PARKING AREAS AND M..A.INTENANCE AREAS.

SECTIONB:
HIGHLANDS AREA PLA TIED LOTS WEST OF LOWER PACK RIVER ROAD.
SECTIONC:

MOOSE MOUNTAIN LARGE ACREAGE FOR DEVELOPMENT SOUTH OF HIGHWAY 200.

SECTIQND:
IDAHO RESORT AREA ON THE WATERS OF LAKE PEND OREILLE AT TRESTLE CREEK.

In.i
M

\

~and America
Transnation
Transnation Title Insurance Company

Exhibit A

SECTION A:
PARC:EL 1:

A tract of land located in Section 36, Township 58 North, Range 1 West Al'l'D Section 31, Township 58 North, Range l East of
the Boise Meridian, .Bonner County, Idaho, more particularly described as follows:
That portion of said Sections 36 and 31 lying East of Pack RJver Road, a county road, \Vest cif the Pack Rh'er, North of State
Highway No. 200, nnd South of the South Une of Governmeut Lot l of sald Section 31 and South of the South line of the
Northeast quarter of the Northeast quarter of s·uid Scctiou 36;
LESS that laud Included in the Plat of Hidden Lakes Subdivision as recol·ded in Book 4 of Plats, page 64, records of Bonner
Cottnty, Idaho.
ALSO LESS
a parcel of land in Section 36, Township 58 North, Rauge 1 West of the Boise Meridian, Bonner County,
Idaho more particularly described as follows~
Commencing at the Southeast corner of said Section 36;
Thence North 52" 11'33" West 953.40 feet (record pei· Instrument No. 457973 = North 54° 29'10" West, .1010.58 feet) to
point on the Northerly right of way of State H.igbwny No. 200 and the true point of beginning;
Thence North 01" 19'29" West, 244.70 feet (record per Instrument No. 457973

= North 01° 07'07" East, 244.28 feet);

Thence South 88° 04'08" West; 348.50 feet (record per Instrument No. 4579'73

= South 89'°52'03"West, .348.49 feet)

a

Thence Soutll 01° 19'12" West, 250.00 feet (record per Instrument No.457973 = Sonth 01° 07'07" We.st, 250.00 feet) to the
Northerly right of way of State Highway No. 200;

Thence along sald right of way North 80° 34'19" East 66.04 feet (record per Instrument No. 457973
66.62 feet);

= North 79"

46'41" East,
·

Thence on a curve to the right having a central angle of 05° 47'35" and a radius of 2803.37 feet, for au arc distnnce of 283.45
feet (record per Instrument No. 457973 = a central angle of os• 47'02" and au ~,re length or 282.99 feet) to the true point of
beginning.
LESS a tract of land in Governmeut Lot 2 of Sectlon 31, Township 58 North, Range I East of the Boise lV[eridian, Ilouner
County, Idaho, more particularly des.cribed us follows:

Beginning at the intersection of the North line of said Go"·ernment Lot 2 and an existing fence line marking the right of way of
n.n old County Road, said point being South 89° 06'38" East, 398.07 feet from the Northwest corner o.r Government Lot 2
(record= 361.00 feet);
Thence along said fence line as noted or record per Instrument No. ll.7765 on a curve to the left (radial bearing= North 62•
13'42 '' Enst) ha~'ing a central angle of 19° 17'35" 11nd a radius of 650.32 feet, for an arc dL~taoce of 21.8.98 feet (chord= So\\lll
37° 25'05'' East, 2.17 ..95 ftet);

Thence continuing along said fence line, So1tth 47" 03'53" East, 43.24 feet;
fbence North 89° 06'38" West, 12.33 .feet;

I
j

Transnation Title Insurance Company
Thence continuing u.loug the .fence line, South 59° 55'24" East, 65.99 feet to an iron pipe as described in Instrument No.

217765;
'rhei1ce along the fence Uue, Soutti 70° 07'45" East, 262.49 feet to an iron pipe as described in Instrument No. 217765 (record==
South 70" 18'00'' East 262.00 feet;
Thence South 54" 48'04" East, 67.00 feet;
Thence Nort!J 40° 08'56" East, :I 68.4S feet to the right bauk or Pack River (record

= 200.00 feet

to the thread of Pack River);

The.ace North 40" 08'56" East to the intersection wlth tile thread of Pack River;
Thence N 01iherly and upstream along the thread line of Pack River to the Intersection with the North line of Government Lot
2 of said Section 31;
·
Thence South 89° 06'38" En.st, along said North line to the true point of beginning,
LESS nny part of the above described property lying North and East of Pack River.
LESS a tract of laurf ln Governmeut Lots l nnd 2 of Section 31, Towushlp 58 North, Range 1 East and the Southeast quarter
of the Northeast quarter of Section 36, Township 58 North, Range 1 "i'est of the Boise Meridiau, Bon.ner County, Idaho and
more pnrtlcular!y de.~cribed as follows:

.l\.'!ary's Pack River Lots and all that property dedicated to the public for right of way as shown and recorded iu Instrument
No. 699091, records of Bonner County, Idaho.

PARCEL 2:
A tract of land located in Section 36, Townsbip 58 North, Range 1 \Vest AND Section 2, Township 57 North, Range 1 \Vest of
the Bolse Meridian, Ilonner County, Idnho, more fully deS'cribed as follows:
Beginning at a point that ls North 80 degrees OS' 57" East, a distance or 386.0Z feet from the South quarter corner of said
Section 36, said point also being at the Intersection of the South right of way of State Highway No. 200 and the East·r!ght of
way of the Old Country Road;
·
thence South 5 degrees 14' 00'' East along said East right of way of the old country road, a distance of 171.80 feet;
thence continuing South 14 degrees 35' 50" .East along said East right of way, a distunce of 25'4.70 feet to an intel'sectiotl with
the North right or wny of Old Highway No. 200 (FAP No. 95'F);
thence North 72 degrees JS' 24'' East along said No1ih right of way, a distance of 37'2.40 feet;
tlu.mcc continuing along said North right of way, North 72 degree!>' 58' 33'' Enst, a distance of .}36.00 feet to an interst!ct!on
with the West high bank of Dry Creek;
thence Northeasterly along said West high bank, a dlstauce of 578 feet, more or less, to an intersection with the Sout.h right of
waJ' of. mid State Highway No. 200;
thence Westerly along said South right of way the fo!lo"·iug six (6) courses:
l) Around n curve to the left with n radius oJ 2643.. 37
feet, a distance of 48.44 feet (the chord of which
bears South 88 degrees OZ' 31" \Vest, n distance of
48.43 feet);
2) North 79 degrees 07' 52" West, 100.50 feet;

Transnation Title Insurance Company

3) Around a curve to the left with a radius of 2668.37
re·et, a distance of 247.30 feet (the chord of which
be'ars South gz degrees 54' 00" West, a distance of
247.24 feet) to a P.S.C.;
4) Along a spiral curve (S=2 degrees 12.3'), n distance of
207.68 feet (the chord of which bears South 70 degrees
27' 12" \Vest, a distance of 207.67 feet) to a. P.S.;
5) South 69 degrees 43' 21" West, 328.60 feet;

6) South 61 degrees 11' 30" West, 119.79 feet to the point
or beginning,

AND TOGETHER WITH any portion of the old Highway right of way abandonment, described in that certain Quit Claim
Dee.d, executed by the State of Idaho, as Instrument No. 696025 and recorded on January 11, 2006, lying within the Lounds of
the above described property

P.ARCEL3:
A tract of land in Government Lot 1 of Section 31, Township 58 North, Range 1 East of the Boise Meridian, nonner County,
Idaho, being that property described in Instrument No. 484825 and more particularly described as follows:
Beginning at a point on tl1e South line of said Governmeut Lot t, which ls South 89° 06'38'' East (record= South 89' 06'55"
E11st) 330.00 feet from the Southwest corner of Go\·ernment Lot 1, marked by a brass cap stamped RLS 974;
Thence parallel to the West line of the Section, North 00° 07'21" East, 118.03 feet;
. Thence ia a Southeasterly direction on a curve to the dgbt (radial bearing== South 50° 01'02" \Vest) having a central llngle of
12" 44'09" and a radius of 233.31 feet, fur an arc distance of Sl.86 feet (chord =-South 33• 36'53" East, 51.76 feet);
· ··
Thence South 27° 14'49" East, 79.53 feet;
Thence on a curve to the left,(radial bearing = North 62° 45'1l" East) having a central angle of 00" 31'29" (record = 00"
31 '25") and a radius of 650.32 feet for an arc distance of 5.95 (record = S.94 feet) feet (chord = South 27° 30' 31" East. 5.95
feet), to the South line of Go~·ernment Lot 1;
Thence along said South line North 89° 06'38" West (record "' North 89° 06':55" West), 68.07 feet to the true poiut of
beginning.
PARCEL 4:
A tract of land In Government Lot 1 of Section 31, Township 58 North, Range 1 East of the Boise ~Ceridian, Bonner County,
Idaho, being that property described in Instrument No. 495753 and mot·e p~rticularly described as follows:
Beginning at a point uu tht< South line c,f said Government Lot .l, whlcb is South B9' 06'38" East (record= Sou.th 89° 06' 55"
East) 330.00 feet from the Southwest corner of Government Lot 1, marked by ll brass cap stamped RLS 974:
Thence parallel to the West line of the Se-ction North

oo• 07'21" East, ll.8.03 feet;

Theucc on a curve to the left (radial bearing"" South 50" 01'02" West) ha\·ing a central angle of 04" Ol'JU" and a radius of
233.31 feet, for au arc distance of 16.39 feet (c:horcl =North.it• 59'43" West 16.39 feet)
Thence North 44° 00'28 11 West 23.17 feet tu the Suu tbeasterly right of way of tl1e Lower Pack River Road;
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T!J.ence along said right of way on a curve to the right'(radial bearing= North 53' 09'38" West) having a central angle of 12'
32'30" and a radius of275.00 feet, for an arc distance of 60.20 feet (chord= South 43' 06'37" West, 60.08 feet);
Thence leaving said right of way, South 44" 00'28" 'East, 20.15 feet;
Thence on a curve to the right having a centrnl angle of 16° 45'40'' and a radius of 173.31. feet, for an arc distance of 50.70 foe.t
(chord= South 35° 37'39" East 50.52 feet);
Tl1ence South 27' 14'49" .East, 53.38 feet to the true point of begtnning
PARCRL 5:
A tract of land in Government Lot 2 of Section 31, Township 58 North, Range 1 East of the Boise Meridian, Bonuer County,
Idaho, being that property described in Instrument No. 495753 and more particularly described as follows:

Beginnlng at a point on the ·west line of said Government Lot 2 (West line of Section 31) which. is South 00" 07'21" West,
200.00 feet from the Northwest corner of said Government Lot 2;

-

Thence parallel to tlle North 'line of Government Lot 2, South 89" 06'38" ·East (record
(record= 562.58 feet);
·

= South 8·9•

06'55" East) 562.61 feet

Thence North 47° 03'53" V\-'e.st, 43.24 feet (record= 43.21 feet);
Thence on a curve to the right having a central angle of 19 9 17'35" (record= 19" 17'·39'') and a radius of 650.32 t'eet, for au arc
distance of 218.98 feet (chord= North 37• 25'03" West 271.95 feet) to the North line of Government Lot 2;
Thence along snid North line North 89" 06'38'' West (record= North 89" 06'55" West) 68.07 feet;
'(hence So1lth 27° 14'49" East 26.15 feet;
Thence on a curve to tl1e left having a central angle of 09° 49'00" aud a radius of 710.32 feet, for an arc d istnace of 121.70 feet
(chord "':'South32" 09'19'' East, 121.55 feet);
Thence Sou th 80° 25'0]" We.~t 412.81 feet (t'ecord

=South 80° 24'50" West 412.82 feet) to the point of beginning.

EXCEPTING from Parcels 1, 3, 4 and 5, the following two tracts:

Any portion encompassed by the Plat of GOLDEN TEE ESTATES PLAi'ilVED UNIT D.EVELOPlVIENT (J>HASE ONE),
according to the pint tbereor, rcconled in ·sook 6 of Plats, Page 108, records of Bonner County, Idaho.
AND any portion encompassed by the Plat of GOLDEN TEE ESTATES FIRST ADDITION,(PHASE TWO) according to the
plat thereof, recorded in Book 6 of Plats, Page 1.14, records o[ Bonner County, Idaho.
PARCEL 6:
Block 5 in GOLDEN TEE ESTATES PLANNED UNIT DEVELOPMENT (PHASE ONE), accordi11g to the plat thereof.
recorded in Book 6 of Plats, Page l 08. records of Bonner County, Idaho.

PARQ}:;L7:
The Club House, and tl1c Parking Lot in Block 12, as tht:y are shown and dopictcd In GOLDEN TF:1':S ESTATES flRST
ADDITION (PHASE TWO), according to the plat thereof, recorded in Book 6 of Plats, Page 114, records of Bonner County,
Idal10.

PARCEL 8:
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Maintenance Lot, Block 14, GOLDEN TEES ESTATES FIRST ADDITION (PHASE TWO) according tot he plat thereof,
recorded in Book 6 of Plats, Page 114, records of Bonner County, Idaho.
PARCEL

2:

Lot
Z_
. Block 3 in GOLDEN TEES ESTATES PLAA'NED UNIT DEVELOPMENT {PHASE ONE), according to the
plat the.reof, recorded In Book 6 of Plats, ·page 108, records of Bonner County, Idaho.
PARCEL 10:
Lot 13, Block 13 and the Golf Course Area us shown and depicted in Block 12 ·of GOLDEN TEES ESTATES FTRST
ADDITION (PHASE TWO) according to the plat thereof, recorded In Book 6 of Plats, Page 114, records of Bonner County,
Idaho.

PARGEL 11:
Qpen space Lots sh·own us Lots 1 Aud S and Stormwater Lot, Block 4 and Stonuwater Lot, Block 2 of GOLDEN TEE
ESTATES PLANNED UNIT DEVELOPi\llENT (PHASE ONE), according to the Plat thereof, recorded in Book 6 of Plats,
page 108, records of Bonner County, ldaho.
Open space Lots 1 and 4, Block 6 and op·en space Lot 1, Block 7, open space Lot 1, Block 9, GOLDEN TEE ESTATES 1ST
ADDITION PLANNED UNIT DE'VELOPMENT (PHASE TWO), i1ccording to the pint thereof, recorded in Book 6 of Plats,
Page 1 l4, records of Bonner County, Idaho.
PARCEL Ii:

Open space Lot 1, of Block 8, GOLDEN TEE ESTATES FIRST ADDlTION .PlJD (PHASE TWO), actording to the plat
thereof, recorded in Book 6 of Plats, Page 114, records of Bonner County, Idaho
PARCEL 13:
Lot 1, Block 11 in GOLDEN TEES .ESTATE FIRST ADDITION (PH..4.SE TWO), according to the plat thereof, recorded in
Book 6 of Plats, Page 114, 1·ecords of Bonner County, Idaho .
.PARCEL 14:
All Private roads iu GOLDEN TEE ESTATES PLAl'INED UNIT DEVELOPMENT (PHASE ONE), according to the plat
thereof, recorded in Ilook 6 ofPlats, Pnge .108, records of Bonner County, Idaho.
P ARCE!,- 15:

All private roads ln GOLDEN TEES ESTATES FIRST ADDITION (PHASE TWO), according to the plat thereof, recorded in
Rook 6 of Plats, Page 114, records of Bonner County, Idaho.
S!j:CTIONB:
p A,RCF;L l:

Lot 1 In Block l of the FIRST ADDITION TO HIDDEN LAKES, according to tb.e plat thereof, recorded in Book 4 of Plats,
p11ge 1.61, records of Bonner County, Idaho.

P.ARCEL 2:
Lots 2, 3, 4, S in Block 2 of the SECOND ADD[TION TO HIDDEN LAKES SUBDIVISION, according to the plat thereof,
recorded In Boole S of Plats, Page 58, records o(Bonner County, Idaho.
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PARCEL 3:
A trnct of hmd in the East half of the Northeast quarter of the Southwest quarter 11.nd the Northwest quarter of the Soutbe:ist
quarter of Sectlou 36, Townsllip 58 North, Range 1 West of the Boise Meridian, Bonner County, Idaho, more particularly
described as follows:

Beginning at the Southenst comer of the East half of the Northeast quarter of the Southwest quarter of said Sectio11 36;
Thence along the South liiie of the East half of the Northeast quarter of the Southwest quarter, North 89" 36'27" \Vest, 661.51
feet (record __ North 89" 37'10" West, 661.57 feet to the Southwest corner of the East half oJ the Northeast quarte-r of the
Southw~t quarfor;
Thence along the West line of the East half of the No1·theast quartel' of the Southwest quarte,-, North 00" 10'22' East 856.45
feet (record"" North oo• 09'.25" East, 856.45 feet);
Thence North 89° 10'53" East,30.21 feet (record = East, 29.58 feet) to the Westerly right of way of Berry Drive (shown as
Olympic Drive on the Second Addition Plat to Hidden Lakes);
Theuce Southellsterly alou.g said right of way the followiug six (6) courses:
I. oo a non tangential curve to the left (radial bearing "" N 01·th 87° 3 9'13" East) having a central angle of 36° 44'06" an~ a
radius of 131.00 feet for an arc distance or 83.99 feet (record= 84.54 feet) (chord= Snuth 20" 42'50" Rast, 82.56 feet - rec_ord =
South 20" 37'27" East, 83.08 .feet);
2. thence South 39° 04'53" East, 419.67 feet (record= South 39° 06'45" East, 419.68 feet;

3. thence on u curve to the left having a central angle of 1.1° 42'45" and a radius of 530.00 feet for an arc q.istanct! of 108.34
fecit (chord= South 44° 56'16" East, 108.15 feet - record= South 44• 58'08" East, 108.16 feet);
·
4; thence South 50° 47'3.9" East, 69.6& feet (record= South 500 49'31" East, 69.68 .feet);

5. thence on a cun·c to the right having a ceutral angle of 23" 42'51" and a radius of 970.00 feet, for an arc distance- of 401.47
feet (chord= South 38° 56' 14" East, 398.61 feet - record - South 38° 58'05" East 398.61 feet);
6. thence South ?7" 04'48" East, 3L65 feet to the South line of the Northwest quarter of the Southeast quarter (record""
South 27° 06'40" East, 30. 77 feet);

thence le1wing said right of way North 89" 36'03" West. 60.37 feet (record= North 89" 37'09" West, 59.55 feet) to the point of
beginning.

PARCEL 4:
A tract of 1:md located la a portion of the Southwest quarter of the Southeast quarter of Section 36, Township 58 North,
Range 1 West, Boise Meridian, Bonner County, Idaho, more particularly described as follows:

Ileglnniug at the Northwest corner of said Southwest quarter of the Southenst quarter of Section 36;

Tbcacc South 89" 36'03" East 60.37 feet (record =- South 89" 37'09" East, 59.55 feet) to the Westerly right of way of Berry
Dl'ive (shown ll.5 Olympic Drive on thl! Plat of the Second Addition to Hidden Lakes);
Thence along sa.icl right {)f way for ti.le following four (4) courses:
I. South 27° 04'48" East, 299.95 feet (record=- South 27" 06'40" East, 300,83 feet);

2. N·orth 62" 55'12'' 'East. 60.00 feet (record .. North 62"' 53'20" East, 60.00 feet);
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3- North 27° 04'48" West, 125.34 feet (record= North 27° 06'40" West, 125.34 feet):
4. thence on n curve tu fhe right having a central angle of 79° 01'27" and a radius of 25.00 feet, for a11 arc distance of 34.48
feet (chord =i North u• 25'55" East, 31.81 feet - record"" North 12° 24'03" East, 31.81 feet) to a point on the Southerly right of
way of Fairway View Drive, as shown on the Plat of First Addition to Hidden Lakes;
thence along said right of way for the following eight (8) courses:
1. North 51 • 56'39" East, 74.67 feet (record= North SJ• 54'47" East, 74.67 feet);

2. thence on a curve to the right having a central augle of 99" 26'33" and a radius of 70.00 feet, for an arc distance of 121.49
feet (chord= South 78" 20'05" East, 106.81 feet - record= South 78" 21 '57'' East, 106.81 feet);
3. thence South 28° 36'48'' East, 154.03 feet (re_cord

= South 28° 38'40" East, 154.03 feet);

4. thence on a curve to the right having a central angle of 55' 41 '27" nnd a radius of 90.00 feet for an arc distance of 87.48 feet
(chord= South 00° 46'05" East, 84.08 feet - record~ South oo• 47'56" East, 84.08 feet);

5. thence South 27" 04'39" West, 170.14 feet;
6. ·thence ou a curve to tl!e right having a central angle of 71 • 37'll" and a radius of 60.0 feet, for an arc distance of 75.00 feet
(chord"" South 08° 43'57" East, 70.21 feet);
7. thence South 44° 32'32" East, 50.94 feet;
8. thence ou a curve to the right having a central angle of 69° 10'16" and n radius of 25.00 feet, for an arc distance of 30.18
feet (chord= South 09° 57'24" East, 28.38 feet- record= South 11 • 23'51" East, 30.18 feet) to a point on the West r.lght of way
of Lower Pack River Road:
·
thence Southerly nlong said right of way for the folloi,•ing four (4) courses:
1. on a non tangential curve to the right having a central auglc of04° 15'19" aud a radius or 1180.00 feet for an arc distance or
87.69 feet (chord= South 22° 30'38" West, 87.67 feet);

2. thence South 20" 22'44" West, 114.57 feet;
3. theuce on a curn to the left having II central angle of 22" 29'50" and a radius of 502.65 feet, for an arc distance 0(197.36
feet (chord"" South 09° 07'49" West, 196.10 feet)
4. thence South 02° 07'0~" East, 157.81 feet to the Northerly right of way of State Highway No. 200;
thence ·along the highway right of way, S11uth 77° 42'28" West, 72.14 feet (record= South 78" 15'06" West, 7 l. U feet);
thence continuing along the Highway right of way, South 69" 44'57" West, 262.22 .feet (record= South 69" 43' 16" West, 261.65
feet) to the West line of the Southwest quarter of the Southeast quarter of said Section 36;
thence along tlic West line of the Southwest quarter of the Southeast quarter, North
North 00° 07' 13" East. ll2J.17 feet) to the point of beginning.

oo• 08'19"

East, 1223.36 .feet (record=

P,o\RCEL ~:
'(hat tiortion of the Southea~t quarter of the Northeast quarter of Section 36, Township 58 North, Range 1 West of the Boise
Merlcliau, Bonner County, Idaho, lylug West of the Lower Pack River Road,

EXCE.PT the First Addition to Hidden Lakes Subdivision, according to the plat t.hereof, r1:corded in Book 4 ot"Plats, Page 161,
records of-Bonner County, Idaho.
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SECTIONC:
All that portion of the Southeast Quarter in Section 36, Township 58 North, Rauge 1 West, Boise l\'feridian, Bonner County,
Idaho, Irin:g South of St.nte Highway 200; and all that portion of Government Lot 4 in Section 31, Township 5!! North, Range 1
East, Boise Meddian, Donner County, Idaho, lying South of Stnte Highway 200;

LESS the following described property:
A tract of land In the Southeast quarter of Section 36, Township 58 North, Rauge 1 West of tbe Boise Meridian, Bonner
County, Idaho, being that property described iu Instrument No. 92981, records of Bonner Counfy, Idaho and more
particularly described as follows:
Commencing at the Southea.~t corne1· of said Section 36;
Thence along the East line of Section 36, North 00° 08'06" East, 460.00 feet;
Thence perpendicular to the .East line of the Section, North 89° 5.l '54" West, 568.00 feet to the true point of beginning;
Thence South 47" 08'06" 'West, 250.00 feet;
Thence South 42" 51 '54" East, 348.50 feet;
Thence North 47u 48'06" East, 250.00 feet;
Thence North 42" 51'54 1' West, 348.50 feet to the true point of beg-inning.

AND
All tbat portion of Government Lots 2, 3, 4, 5, 6, 7, 8 and 9; the Southwest quarter of the Northeast quarter; and the South
half of tbc Northwest quarter of Section 2, Township 57 North, Range .1 West of the .Boise l\Icridian, Bonner County, Idaho,
lying South of State Highway No. 200 and lying North and East of the Northern Paclflc Railroad (now Montana Rall Link)
right of way.

LESS that portion of Section :Z, Township 57 North, Range 1 West of the lloise Meridian, Bonner County, Idaho; being that
property described in Instrumimt No. 592059 and more pat·ticularly described as follows:
.Beginning at a right of way monument on the South right of way of State Highway No. 200, from which the Northwest corner
of said Section 2 bears North 25° 54'43" West, 798.00 feet (record= North 26° 28'08" West, 798.11 feet;
Thence along the South right of way of the Highway, North 68" 35'39" East, 266. 10 feet;
Thence continuing nlong tbe Highway right of way, on a curve to thee left (radial bearlng = North 14" 03'28'' \Vest) having 11
central angle of 00" 08'55" and a radius of 5799.58 feet fo1· an arc distance of 15.0:J feet (chord= Not·th 75" 52'05" E-ast, 15.0J
feet - total distance along right of way from point of beginning= 28 L.13 feet - record= 281.13 feet);
thence leaving said right o.f way South 00" 04'10" West, 725.53 feet;

Thence North 89" 14'40" West, 330.00 Feet;
Ttience North 00° 0J'26" West 607.20 feet, to the Southerly right of way of State. Highway No. 200;
The ace. along said rigl.it of way Nol'th 79° l l '55" East, 70,38 feet to the true point of beginning.
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LESS a tract of land located In Section 36, Township 58 North, Range 1 We~t and Section 2, Township 57 North, Range 1
Wen of the Iloi~e Meridian, Bonner County, Idaho; beiug a portion of that property described in Instrument No. 464572 and
more. particularly described as follows:
Beginning at a point that is North 80° 05'57" East 386.02 feet from the South qu8rter of said Section 36, said point also being
at the intersection of the South right of way of State Highway No. 200 nnd the East right of way of the Old County Road;
Thence South os• 1,f' 00" East along tile East right of way of the Old County Road, 171.80 feet;
Thence continuing South 14" 35'50" East along said .East right of way, 254.70 feet to the intersection ,t·ith the North right of
way of Old Hlghway ioo (FAP No. 95F);
·
Theuce North 72' 38'24" East along said North right of Wily, 372.40 feet;
Thence continuing along snid North right of way, North 72° 58'33'' East, 336.00 feet to the intersection with the West high
bauk of Dry Creek;
Thence Northeasterly along said West high bank, a distance of 578 feet, more or less, to the intersection with the Sou th right of
way of State Highway No. 200;
Thence Westerly along said South right of way the following six (6) courses:

!.

:i round

a c.un•e to the left with a radius of 2643.37 fe.et, a distnncc of 48.44 [eet (chord"" South 88° 02'31" West, 48.43 (eet);

2. North 79° 07'52" West, 100.50 feet;

3.

arou11ll u curve to the left with a radius of2668.37 feet for a distance of247.30 feet (chord"' South 82'' 54'00'' West, 247.24

feet);

4. along a spiral wrve (South =>02° 12'18"), a distance of207.68 feet (chord= South 70° 27'12" \Ve..'.lt, 207.67 feet);
5. South 69' 43'21" West, 328.60 feet;
6. South 61" 11'30" West, 119.79 feet to the point of beginning.
TOGETHER \VITH any portion or the old highway right of way abandonment described in that certain Quitclaim-Deed,
executed by the State of Idaho, as.Instrument No. 696025 and recorded on January 11, 2006, and lring within the bounds of
the above deHribed property.

Government Lots 5, 9, lO and 11; the Southeast quttrter of the Northwest quarter; the East half of the Southwest quarter; and
Govcrnme·nt Lot 6, all in Section 6, Township 57 North, Range I l!:ast of the Boise Meridian, Bonner Couuty, Idaho.
LESS that property described in Instrument No. 22533, records of Bonner County, Idaho, and described as follows:
Beginning at the North quarter corner of said Sectjon 6, Township 57 North, Range 1 1':ast of the Boise Meridian, Uouncr
Coirnty, Idaho;
Thence South 1669.70 feet to Pack ruver and the True Point of Beginning;
Thcuce South 66'' 47' West, 203 feet;
Them::~ S011th 69° 54' We.~t L65.3 feet;
Thence South 79° 56' W<?st, 242.5 feet;
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Thence South 01 • ll' .East, 146 feet;
Thence South 25'' 18' East, 118.20 foet;
Thence South 54° 29' East, 1.37.2 feet;
Thence South 68° 10' East, 267.1 feet;
Thence North 535.6 feet to a point 1669.7 feet South of the North quarter corner of Section 6.
LESS a tract of land in Government Lot 6 and the Southea~t quarter of the Northwest quarter of Section 6, Towuship 57
North, Range I East of the Boise i\'leridian, Bonner County, Idal10, being that property identlfiecl as Tract No. Q-1755-2 in
Instrument No. 42975 !Ind more particularly described as follows:
"
Beginning at a point on the Southerly right of way of State Highway No. 200 which is South 55" 03'21" East, 2460.29 feet from
the.Northwest corner of said Section 6 (record =South 55' 14' East, 2451.3);
Thence South .14° 53'00" East, 223.22 feet (record);
Thence South 04" 43'00" East, 640.00 feet (record);
Thence South 39" 48'00" East, 430.00 feet (record);
Thence South 30° 28'00" East, 387.49 feet (record= 500 feet plus or minus) to the East line of the Southeast quarter of the
Northwest quarter of said Section 6.
TOGETHER WITH any portion of the Old Highway right of way abandonment descdbed iu that certain Qultcla.lm Deed,
executed by the State of Idaho, us Instrument No. 696025 and recorded on January 11, 2006, lying within the bounds of the
above described property
SECTIOND:
PARCEL!:

That portion of the Southwest quarter of the Southwest quarter of Section 16, Township 57 North, Range I East, Boise
l.VIerlclian, lying West of the State Highway No. 200 right of way and East of the Northern Pacific Railway right of way; and
lying North of the North line of the following described tract:
Beginning at a point where the Sectiou llue between Sections 16 and 21, Township 57 North, Range I West, Boise Meridian,
inte.rseC'.tS the State Highway oa the Westerly side as it now exists;
thcn.ce in a Northwesterly direction along the '\-Yesterly side of said Highway, 752 feet;
thence in a Southwesterly direction, 97 feet;
thence in a Southeasterly direction, 672 feet to the Section liuc between Sections 16 and 21;
thence East on said Section liue between said Sections 16 and 21, 104.25 feet, more or less, to the place of beginning.
SA.ID parcel i.~ now ct·l!scribed as follows:
A tract of land situated in ·the Southwest quarter of the Southwest qunrter of Section 16, Township 57 North, Range I East of
the Boise Meridian, Donner County, [daho, lying Sout.hwest of the right of wny llf State ilighway No.200 a11d Northeast of the
right of Wij)' of l\fo11 tan11 Ra.ii Link Railway; being R portion of that property described as Pnrcel 1 of Instrument .No. I 68846
and rnon particularly ciesc-ribed as follows:

L___:,:~-.:.:..:.--·.:.: .:.:·---:.:,_-_ : _ _ - - - - - - - - - - - · · - - · · · · · · - - - - - · · - · · · · - ·
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Commencing at the intersection of the South line of the Southwest quarter of the SOLtthwest q\lat·ter of Secti()u l 6 and the
Northeasterly right of wny o.f Montana Rnil Link Railway which is South 88' 10'56" 'East, 944.95 feet from the :-:outhwest
corner of Section 16;
The11ce leaving said South line and along said right of way North 23° 38'59" West, 672.00 feet to the true point of beginning;
Tlico_cc coutiuuing a long said rigb.t of way North 23° 38'59" West, 786.99 feet to the intersection with the North' line d the
Southwest quarter of the Southwest quarter;
Thence leaving said dght of way and nlong said North line South 88" 43 12.3" En.st, 241.38 feet to the- Westerly right of way
State Highway No. 200;

01·

T'hence le,1ving snid North lin·e and along said r!ght of w11y the folJowing four (4) courses:
on a non.tangential curve to the right having a central angle or 01n 19'25" (radial bearing"' South 73• 15'16" West). a radius
of76~.50 feet, for aa nrc length ofl7.75 feet (chord= South 16° 06'41" East, 17,75 feet);
Thence along 11 line offsllt 50.00 feet Westerly of and parallel to a spiral curre (centerline ls
chard of South 10• 43'01'' East 193.87 foet);

= 200

feet, n

~

3.5, S = 7") for a

Theace South 08° 25'19" East, 86.06 feet;
Thence on a curve to the left having a central angle of 13" 56'48", a radius of 1482.53 feet, for an arc length of 360.87 feet
(chord =South 15" 23'43" E-ast, 359..98 feet);

..Thence- leaYing said right .o.f -way.South-44°.. 37'10''-Westi 106,-45.. feet (record·= !!Southwesterly 97 feet") to t-hll true-point o.f
beginning.

PARCEL 2:
That part of tbe Southwest qual'ter of the South~vest quarter In Section 161 Township 57 North, Range 1 East of the Boise
Meridian, lying South aucl West of the Burlingtou Northern Inc. Railway rlght of way and Govet·nment Lot 5 in Section 17,
Township 57 North, .Rangel East, of the Boise Meridian, save aud excepting therefrom:
The· Soutll 350 reet of Government Lot 5 In said Section 17, and also tl1at part of tb.e Southwest quarter of tb.e Southwest
quarter in said Section 16 lying \Vesterly of said Burlington Northern foe. rlght of way as now ia use and described as foll'?ws:
Beginning at the Southwest corner of said Section 16;
thence North along the West Section line 350 feet;
then cu East to tllll centerline of Trestle Creek;
thence Southeasterly along said centerline to the South llne of Section 16;_
thence West along the Section line 720 feet, more or less, to the point of beginning.
SAID pare.el is now described as follo_ws:
A tract of laud situatetl in the Southwest quarter of the Southwest quarter of Section 16, lying Southwest of Montana Rail
Link Railroad right of way and Government Lot 5 of Section 17, all -In Township 57 North, Range I East of the Boise
Meridian, Bonner County, Idaho; being "portion of that property described as Parcel 2 of Instrument No. 168846 and more
particularly described as follows:

r;: ..... ,._ ,.. .. ,.." " "
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Beginning at the intersection of the South line of the Southwest quarter of the Southwest quarter of Section 16 and the
Southwesterly right of way of Montana Rail Link Railway which is South 88° 10'56" East, 834.19 feet from the Southwest
corner of Section 16;
Thence leaving said South [iae end along said right of way North 23° 38'59" West, 1457.84 feet to the intersection with the
North line of the Soutliwest quarter of the Soutbwest quarter;
Thence leaving said right of way and along the North line of tlie Southwest quarter of the Southwest quarter, North 88" 4J'2J"
West, 243.71 feet to the Northwest corner of the Southwest quarter of the Southwest quarter;
Thence aloa.g the North line of Government Lot Sin Section 17, North 89° 23'45" West, 1223.84 feet to the meander line of
Lake Pend Oreille, as defined by the original GLO Survey;
Thence leaving said North line and 11long said meander liue the following two (2) course:
South 52° 55'48" East, 561.00 feet;
Thence South 37" 5:5'48" East, 798.96 feet to a point on a line lying 350,00 feet North of nnd parallel to the South line of the
Southwest quarter of the Southwest quarter of Section 16;
Thence along said parallel line, South 88° 10'56" East, 281.27 feet to the West line of the said Southwest quarter ~'(the
Southwest quarter;
Thence coutiu11ing South 88° 10'56" East, 159.02 foct to the intersection with the centerline of Trestle Creek;
Thence nlong the centerline of Trestle Creek the following eight (8) courses:
South 52" 54'34" East, 63.58 feet;
Thence South 44'' 37'26" East, l I 7.83 feet;
Tlience South 42° 08'45" East, 77 .28 feet;

The.nee South 80' 05'07" .East, 145.49 feet;
Tl\ence South 55° 15'3Z" East, 86.34 feet;
Theuce South 46' 56'31" East, l 13.98 feet;
.•

Tltcncc South 75' 4J' 10" East, 58.83 feet;
Thence South 37° 48'28" .East, 27.37 feet to the intersection with the South line of the Southwest quarter of the Southwest
quarter;
Theuce leaving said creek centerllae and along said Sout!J line South 88° 10'56" East, 116.80 feet to the true point of
beginning.
PAR!,;EL 3:
A. portion of the Northeast quarter of the Northwest quarter aud Go~·ernment Lot lo( Section 21. 'Township 57 North, R11nge
1 E:1u;t, Boise Meridian, Bonner County, ltlaho, described as ronows:

Beginning at a point where the ·south line of the Northeast quarter of the Northwest quarter of Sectiou 21, Township 57
North, Range 1 .East of the Boise Meridian, Bonner County, Idaho, intersects the West line of the Nor-thern Pacific Railroad
Company l'ight of war;

_
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M

Transnation

Transnation Title Insurance Company
thence 600 feet N oi-t!Jer!y aloug said railroad rlgltt of way;
thence 'West to the meander line of Jake;

thence 600 feet Southerly to the South line of Lot 1 of sa!rl Section 21:
thence East to the Point ofHc:giuning.
SAID parcel is now described as follows:

A tract of land siturrted in the Northeast quarter of the Northwest quarter and Government Lot 1 of Section 21, Tovrnship 57
North, Range 1 East of the Boise Meridian, Bonner County, Idaho, more particularly described as follows:
Beginning at the in'tersection of the South line of the Northeast quarter of tbe Northwest quarter of Section 21 and the
Westerly right of way of Montana Rail Link Railroad which is Soutlt 88° 55'48" East, 139.54 feet from the Southwest corner
of said Northeast quarter of the Northwest quarter;
Thence le'aving said South line and along said right of way the following two (2) course.~:
On a non-tangential curve to the left having a central angle of 10" 44'25" (radial bearing= South 65" 01'49" West) n rndius of
266.4.79 feet, for an arc length of 499.53 feet (chord= North 30• 20'24'' West, 498.80 feet);
Thence North 25' 10'12" West, 100.47 feet;
Thence leaving said right of way and parullel to the South line of Government Lot 1, No1ih 88° 55'48" West,936.05 feet to the
meander line of Lake Pend Oreille as defined in the original GLO Survey;
Thence along said 111eander line the follo~1ug two(?.) courses:
South 14° ZS' 48'' East, 271.54 [eet;
Thence South 46" 40'48" East, 378.00 feet to the intersection with the South Une of Government Lot l;
Thence along said South line South line South 88" 55'48" East, 748.52 feet to the Southeast corner of Government Lot l:
Thence along the South line of the Northeast quarter of the Northwest quarter, South 88° 55'48" East, 139.54 feet to the true
point of beginning.
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After recording mail to: Grantee

WARRANTY DEED
Escrow No.: 41847-NA

FOR VALUE RECEIVED

PEND OREILLE LIMITED, ACalifornia limited partnership
the grantor, do(o.s) hereby grant, bargain, sell and convey unto

Pend Oreille Bo~ncr DcveJopnieut Holdings Inc,, a Nevad3 corpor-ation

whose current address is

6900 South MCcanan Ilo ulevard #1010

Reno, NV 89509
the. grantoe , the foll.owing de.scribed premiSe.5 1 in Donner County, Idaho, TO WlT:

SEE EXHlllIT "A'' ATTACHED HERETO FO]l COMPLETE LEGAL DESCRIPTION.

.TO HAVE AND TO HOLD the said premises, with their appurtenances unto tlle said Grantee , thek heirs and assigns
fa rever-. And the Gran tor does hereby covenant to and with Ute Grantee , Chat it is the owner in fee simple of said premises;
th.at they are free from all encwnbrances EXCEPT all easements. right of ways, covenants, restrict.ions, rcsorvatiom of.
record 3.IJ.d taxes and assessments, and that they will warrant aiid defend the same from aH lawful claims whatsoever.

~!\

DATED: JUNE_.lL..2006

- - - - - - -

--·-

-

<

··-.

tric:t Cowt, Ex~Ofii cio Auditor o.nd Recorder, Bo::mer County, Idaho

Sandpoint, ldah~

PEND OREILLE LIMITED

DY:yj ~l~··r~
By: Richard A. Ville!!~ Pres.

_'/9.M______________ _

TO

)

#k~--------------~--~
STATE OF

IDAHO

J

Any inquliy regardi~

plem reter • ~ _this nurnber:

)SS.

COUNTY OF

DONNER

. 4h.

9-? !¥s _ (

-I~5trument

Fm

I~

N'? 7Q6469

)

~-·-· --~y of June,. ~00~.:, b~fore me, ~e ~nd:z-sign~d, a 1':o!ary_Public i~ an~ for said st~te., pe~sonalJy appear~d

ADMITTED IN EVIDENCE
CATI!

j; &?-J'OI'::/ ~

DEPUTY CLERK

~

·stcnoN:D:
.-·

·~· ...

. fAR{;g~ ~:
Th;f-portlon of the Southwest quat'ter of the Soutp.w-est quarter of Section 16, Township· 57 N°()rtb, Range 1 East, "JJi>ise
Meridian, lying West of the State Highway No. 2'00 right of .way and East of the Not'thern Pacific RailWIJ.Y right of way; antl
lying North of the North line of the following described tract:

Begtn.nlug 'it a point #here the Section llire between Sections 16 and 21, Township 57 North, Range 1 West, Boise Meridian,
fiitersects the State Higb:way on the Westerly side as it now exists;
tlience in a Noftbwesterly direction along the Westerly side of said Highway, 752 feet;
theirce in a Sontli:westetiy directio'ii, 91 feet;
t~ence in a Southeasterly dlrection, 672 feet to the Section line between Sections 1.6 and 21;
thence East on said Section line between said Sections 16 and 21, 104.25 feet; more or less, to the place of beginning,

SAID parcel is now described as follows:
A tract of land situated in the Southwest quarter of the Southwest quarter of Section ·16, 'Township 57 North, Range 1 East-of
the lfoise Meridian, Bonner County, Idaho, lying South~est of the right of way of State Highway No.ZOO and Northeast ofthe
right of ,,vay of Montana Rall Link Railway; being a.portion ~f that property described as .Parcel 1 of Instrument No.168846
and more particularly described as follows:
·

~.,,

LanaAmenc..d

• · Transnation
Transnation ·r;ue Insurance Company

Com,rnencing at the intcrse'dion of the South line of the Southwest quarter of the Southwest quarter of Section 16 and the
Northeasterly right of way of Montana ·nan Li.ul< Railway which is South 88° 10 156 11 East, 944.95 feet from the Southwest
corner of Section 16;
'
Thence h~aving said South line and along said right of way North 23P 38'59" West, 672.00 feet to the true point of beginning;
Thcn.ce continuing ilong snid right of way North :z3• 38'59" West, 786.99. feet to the intersection With tbe North ·une of the
Southwe.~t quarter of the Southwest quarter;
·

'.J;'.hence.Jea~g s:i.id r'ight of way a·(id nlong said North line South 88° 43 123" East, 241.38 fe'et to the Westerly right of way of
St~te liigliiY:Jf No. WO;

Tb·ence ltavhig.snid North line and along said right of wsiy the following four (4) courses:
nn a non... tangllntiiil clt'fve to·the right having a celltr~l angle ot 01° 19'25" (radial bearing= South 73° 15'16" West), a r~dius
df_.76&~0 _feet, for ail arc length.of 17.15 feet (chord""' South 16° 06'41" East, 17.75 feet);

'theii'cc nlolig a fine -otfs<!t- ·s'O!OO feit Wes'tefly of and patallel 'to
chirr~ of'Sontb 10• 43.'01" .J.l:ast 1:93.81.foct);

Ii.

spiral curve (centerline ls = 200 feet, a == 3,5, S = 7j for a
.
. ;
... ~~:

Then·ce $olith·oS .. 25'19' 1 Ea.sf, 86.'06 fe·et;

T4enc'e on a cune to'·the'foft 1;.aving a ·central angle of 13° 56'48", a radius ofl482.53. feet, for an arc le~gth of J60.87 feet
·(chord= South is 23 143" Ea~ 3i;9·§s·!cet);
_h:ence leaving said tight of way' S<1utb 44° 37'10" West, 106.45 feet (record= "Southwesterly 97 feet 1') to the true poinf of
heginning.
·

l>ARCl!L.2:
Tliat Jja:rt df th·e Southw~t -quarter of the Sduthwest qlfarter in Secti® 16, Township 57 North, Range 1 East of tlie Boise
1Vferidian, lying South ·anti West of the Burlington Northern foe. Railway right of way aild Government Lot 5 in Section 17
Township 51 North, Ru:nge 1 East; o'r the Boise Meridian, save and e.tcepting·therefron1:
.
. ·
:'

'Flte.· South 350 feet

of Covetiiment Lot 5 fo said. Section 17, a'i1d also that part of the 'Southwest quarter of the SouUiwest
quarter in said Section 16 lying Westerly of said Burlington Nortb~rn Inc. right of way as now in use and described as foll?Ws:

Beginnitig at the Southwest corner of said Section 16;
tbei1ce North along the West Section line 350 feet;
··,,.,

tl~~ncc East to the centerline of Trestle Creek;
th'ence Southeasterly alon·g s:iid cenrerUile to the South line of Section 16;
th'ence ·west along tlle Section· line 720 foet, mote or less, to the point of beginning.

SAID parcel is now described as follows:

Rail

.( tract of land situated in the Southwest quarter of the Southwest quarter of Section 16, lying Southwest of Montana
D.k. Railroad right of way and Government Lot 5 of Section 17, all in Township 57 North, Range 1 East· of the Boise.
,erid.ian, Bonner County, Idaho; being a portion of that property described as Parcel 2 of Instrument No. 168846 and more

-p_~,rticularly described as follows:

·

. ~ , ,LanaAmenc.d

-

Transnation
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.cie~itming at the intersection of the South line of the Southwest quarter of the Southwest quarter of Section 16 and ~be
_Southwesterly right of way of Montana RaiJ Link R11ilway which.is South 88" 10'5611 East, 834.19 feetfrom the Southwest
eorner of Section 16;

Thenre leaving said South line ar,.d along sitid righ.t of way North 23° 38'59" West, 1457.84 feet to the intersect.ion with the
North line of the Solitbwest ·quarter of .the Southwest quarter;
·
Tb'e:tuie JeaviIJ'g s1tfd rlgbt'ofwljy and ildng the North line of the So.uthwest quattm.· of the Southwest quarter, North 88° 43'23"
West, 243. 71 foat to the Northwest corner of the Southwest quarter of the Southwest quarter;

Thence along the North line of Gove:rnm<int Lot 5 fo Sec.i;i.on .17, North 89° 23 145" We"st, 1223,84 feet to tlte meander line of
L~ke Pend Or1illfe, as defined by· the dtigitial GLO Sul'Vey;.
Thence·ieiiving s1ritl Norih line a:n'd ~l6hg s11id meander line the following nyo (2) conrse:
South 52° 55'4811 :East, p61,.0'0 feet;
Thi::nc.n, S()'u·tl! ·';,'7° 55'48" Enst, 798;96 foet to a point on a
so-qtb:west quarter oftlre''So'Q.~WMt:qtta.t'ter. of Section 16;
1]1eo:ce alol:lg Sl\id
S~nftf1w~t qua:rter;

p~t-il.llel liit'e, South 88°

to·s·6"

line lyfag 350.00 feet North of and paraHel to the South lin-e of-the ..
·
·

East, 281.27 feel to the West line of the said Southwest quarter of..lhe
·

Then:~e contintilltg SotttlnIS0 ·10 15'6" :East, 159.02 'feet to "fbe intersEiction with tire centerline of'Trestle Creek;
"'b·ence ·along the c'!!n~rHnc-of T,restle·Ct'eekthe following ~ight (8) cout'$es:
South 52° 54134" Jl;nst,

63:58 feet;

Thence South 44° j'fi2611 East, 117.83 feet;
'.

.

Thence South 42° 08'45" East, 77.28 feet;
Thence South

so·· 05 01
1

1
•

Ea:st, 145.49 feet;

Thence Snuth 55° 15'32'; Ea:st, 86;34 feet;
Theu·ce South 46° 56'31" Ea:st, 113.98 .feet;

Thence South 7.'5° 43'10" Jfast, 58.83 feet;
Thence South 37° 48'28" East, 27.37 feet to the intersection with the South line of the Southwest lJuarter of the Southw~st
~~~

.

thence leo:,•ing said cre-ek cente1·1i11e and along said South line South 88° 10'56" Jtast, 116.80 feet tp the true point of
beginning.
·
PARCEL 3:
A p6rtion of the Northeast qu!l-rter of the Northwest quarter and Government Lot 1 of Section
1 East, Boise Meridian, Bonner County, Idaho, described as follows:

21, Township 57 North, Range

ginning at n point where the South line of the Northeast quarter of the Northwest quarter of Section 21, Township 57.
North, Range 1 East of the Boise Meridian, Bonner County, Idaho, ilitersects the West line of the Northern Pacific Railroad
Cotnpany right of way;

~,,

LQIIU.M.l llt:"1 I\..U

-

Transnation
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~.aeuce 600 feet Northerly along said railroad right ofwny;
tl_1.ence West to the ineantlcr line of lake; ·
thence 600 feet S·outherly to fhe SoO.th line of Lot 1 of said Section 21;

t,h:enC!e East to the Point o_f Beginning.

s~ ·parcel ts now descdP!'P as fo.ilows:
A tra~t of land situatE!d irt the Ncrttbeast quarter ·of the Northwest quarter and Government Lot I of Section 21, Township 57
North, Rangel Estst of the Boise Meritltan, lfonnf.lr County, Idaho, niore particularly described as follows:
.Ileghriiing lit tbl! h'iterse~on of the SontJ.1 J,ine of tbe Nord1east quarter of the Northwest qµarter of Section it and the
W.estetly right of way of ~ou'taita 'Rail Link ·Jiailroad which is South 88° 55'48" East, 139,54 feet from the Soµthwest corner
oJ si;Jid NprtJreast quar~er of the Northwest quarter;

·Thence kil:vitrg sliid.SoUlli Jlne ·;irta. afong said tigl1t of w.ny the folloWing two (2) courses: ·

<ln a nonitang~.;tir;.1 cnrve to· t~n)tfff having a.tehtral angle of 10· 44''2$" (rndial bearmg = South 65" 01'49" We-st) a radius,of
2_66·4.1f>Jeet. for;:m·atc l~ngth of 499.53·feot (chottl = North 30° 20'24" West, 498.80 feet);
··
Thence JI.forth 25". 10.•.12° W¢st, ino.J1 fee~; ·
'Tli~'"Jfce 'lcavib.Jfsaid ·rtght dfW4)' and parallel to the South line of Government Lot 1, North
~atrdedine t1f Lakel>end "Oreille as ·denned in the original GLO Surv~y;

88° 55'48" West,936.05 f'eet to·the
·

Tlrenot aIJfig said m~an'tlet line th~. f6lio1''irrg tw.o (2) cot1rses:
-South 14° 25148'1\East, 271S4 Ieet;
'J;'henc·e So.tith 46° 40'48'' East, 378.00 feet to tiie intersection with the South line of Govenunent _Lot I;

Thence along said Saath _lin·e South_ line Snuth 88° 55'48" .East, 748.52 feet to the ~outheast.corner of Goveninrent Lot l;
Then:ce·along the South line of the Northeast quarter of the Northwest quarter, South 8'8° 55'48" .'East, 139.54 feet to the trii~
.
.
.

point of beginning.
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Partial Termination of Real Property Purchase and SiileAgtet~t aoi;ff>~Hinl
. Termination of Memorandum of Real Property Purchase aud Sale Agreement

This Partial Termination of Real Property Purchase and Sale Agreement and Partial
Termination ofMemo~dum of Real Property Purchase and Sale Agreement is made
effective as of t h i s ~ day of ('('\o.....,- Gh
, 200]_, by and between North
ldaho Resorts, LLC. an Idaho limited liabili ty company ("Seller"), and Pend Oreille
Bonner Development Holdings, Inc., a Nevada corporation ("Buyer"), for the purpose of
providing record notice that Seller and Buyer have partially terminated that certain Real
Property Purchase and Sale Agreement and that certain Memorandum of Real Property
Purchase and Sale Agreement recorded in on June 19, 2006 in Instrument No. 706475,
Official Records of Bonner County, Idaho only as to the real property described in See
Exhibit "A" attached hereto and by th is reference made a part hereof. The partial
termination of the Real Property Purchase and Sale Agreement and Memorandum of Real
Property Purchase and Sale Agreement sh.all be recorded in Official Records of Bonner
County, Idaho.

lN WITNESS WHEREOF, the parties have caused this Partial Termination of Real
Property Purchase and Sale Agreement and Partial Termination of Memorandum of Rea l
Property Purchase and Sale Agreement to become effective as of the day and year first
above wrirten.
Seller:
North Idaho Resorts, LLC
an Idaho limi ted liability company
By:
Jts:

Villelli Enterprises Inc .,_! Cali fomia corporation
Mallaging Member
'

,

Richard A. Villelli
Its: President
Buyer:
Pend Oreille Bonner Development Holdings, Inc.
a Nevada corporation

By
Its:

~.,_.z=~
Charles W. Reeves
President

ADMITTED IN EVIDENCE
DATE

2,.

.. :

.

.

"\1

~

STATE OF !DAHO
County of Bonner

\

)
) ss.
) ·

~

On U1is \~ day of'\\\t...,dc-, . 200]_, before me, the undersigned, a Notary
Public in and for said State, personally appeared Richard A. Villelli, known or identified
to me to be the President of the Corporation that executed this instrument or the person
who executed the instrument on behalf of said corporation, and acknowledged to me that
said Corporation executed the same.

rN W[TNESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this c e r t ifirst
f iabove
~te
written.
~

_ (\

Notary Pub Ji & ) ) ~
Residing at:
l<"'J:""<
Commission expires: I-:::, 1-\ )
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STATE OF IDAHO

)

County ofBo!1l1er

)

11 11111111''

) SS,

On thislL.\~ay of ~le}"\ , 200]_, before me, the undersigned, a Notary
Public in and for said State, personally appeared Charles W. Reeves, known or identified
to me to be the President of the Corporation that executed this instrument or the person
who executed the instrnment on behalf of said coq,oration, and acknowledged to me that
said Corporation executed the same.

rN WITNESS WHEREOF, I have hereunto set my hand and affix.ecl"my official
seal the day and year in this certificate first above written.

5---"('~"\.=~=-{'

Nomy Pobl;;;E:l
Residing at:
Commission expires:

~J.__
1-::S 1-\ l

. .. . ' . , -
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Exhibit "A"
Legal Description

Lot lOA, Block 2; Lots 2A, 3A and 4A, Block 4; Lot 2A, Block 7; Lots 2A and 3A, Block
9; Lot 1B, Block 10, of The Rep lat of Golden Tee Estates and Goldc;n Tee Estates 1st
Addition,
·
·
according to tl1c Plat thereof, recorded in Book 8 of Plats,
Page 77, records of Bonner County, Idaho.

Escrow No. 49214-NA

EXHIBIT "A"
Legal Description
The land referred to in this document is situated in the State ofldaho, County of Bonner, and is described as
follows:

SECTION A;
PARCEL I:
A tract of land located in Section 36, Townshlp 58 North, Range 1 West AND Section 31, Township 58 North.
Range 1 East of the Boise Meridian, Bonner County, Idaho, more particularly described as follows:
That portion of said Sections 36 and 31 lying East of rack Rlver Road, a county road, West of th.e Pack River,
North of State Highway No. 200, and South of the South line of Government Lot 1 of said Sectiou 31 and
South or the South line of the :Northeast quarter of the Northeast quarter of said Section 36;
LESS that land included in the Plat of Hidden Lakes Subdivision as recorded in Book 4 of Plats, page 64.
records of Honner County, .Idaho.
ALSO LESS
a parcel of land in Section 36, Township 58 North, Range 1 West of the Boise Meridian,
Bonner County. l<laho more pnrticularly described as follows:
Commencing at the Southeast corner of s11id Section 36;
Thence North 52° 11 '33" West 953.40 feet (record per Instrument No. 457973 = North 54° 29'10" West,
1010.58 feet) to a point on the Nortllerly right of w:.-.y of State Highway No. 200 and the true point of
beginning;
Thence North 01" 19'29" West, 244.70 feet (record per Instrument No. 457973"' North 01° 07'07" East,
244.28 foet);

Thence South 88° 04'08" West, 348.50 feet (record per Instrument No. 457973 = South 87° 52'03"West,
348.49 feet)

Thence South 01° 19'12'' West, 250.00 feet (record per Instrument No.457973 = South 01° 07'07" West,
250.00 feet) to the Northerly right of way of State Highway No. 200;
Thence along said right of way North 80" 34'19" East 66.04 feet (record per instrument No. 457973
79° 46'41" East, 66.62 feet);

= North

Thence on a curve to the right having a central nngle of 05° 47'35" and a radius of 2803.37 feet, for an arc
distance of 283.45 feet (record per Instrument No. 45797 3 = n central nngk of 05" 47'02" nnd an nrc length of
282.99 feet) to the true point of beginning.

L.F:8S ll tract of land in Government Lot 2 of Section 31, Township 58 North, Range 1 Enst of lhe Boise
Meridian. Bonner County, Idaho, more pnrticularly described as follow~:
Beginning at the intersection of the North line of said Government Lot 2 and an exL~ting fence line marking
the right of way of an old County Road, said point bei11g South 89° 06'38" East, 398.07 feet from the
No1·thwest corner of Government Lot 2 (record= 361.00 feet);

l

Thence along said fence line as noted of record per Instrument No. 217765 on a curve to the left (radial
bearing== North 62" 13'42" East) having a central angle of 19" l7'J5" and a radius of 650.32 feet, for an arc
distanec of 218.98 feet (chord = South 37° 25'0.S" East, 217.95 feet);
Thence continuing along said fence lluc, South 47' 03'53" East, 43.24 feet;
Thence North 89" 06'38" West, 12.33 feet;
Thence continuing nlong the fence line, Soutll 59° 55'24" East, 65.99 feet to au iron pipe 11s described in
Instrument No. 217765;
Tllence along the fence line, South 70" 07'45" East, 262.49 foet to nn iron pipe as described in Instrument No.
217765 (record= Soutll 711" 18'00" East 262.00 feet;
Tllence Soutll 54" 48'04" East. 67.00 feet;
Thence North 40° 08'56" East, 168.45 feet to the right bank of Pack River (record"" 200.00 feet to tile thread
of Pack River);
Thence North 40° 08'56" East to the intersection with tile thread of Pack River;
Thence Northerly and upstream along the thread line of Pack River to the intersection with the North line of
Government Lot 2 of saicl Section 31;
Tllence South 89° 06'38" East, along said North line to the true point of beginning.
LESS any part of the above described property lying North and East of Pack River,
LESS a tract of land in Government Lots 1 and 2 of Section 31, Township 58 North, Range 1 East and the
Southeast quarter of the Northeast quarter of Section 36, Township 58 North, Range l West of the Boise
Meridian, Bonner County, Idaho and more particularly described as follows:
Mary's J>ack River Lots 11ml all that property dedicated to the public for right of way as shown and recorded
i'n Instrument No. 699091. records of Bonner County, Idaho.
PARCEl. 2:
A tract of land located in Section 36, Town.ship 58 North, Range 1 West AND Section 2, Township 57 North,
Ra11ge I West of the Boise lWertdian, Bonner County, Idaho, more fully described as follows:
Beginning at a point that is North 80 degrees 05' 57" East, a distance of 386.02 feet from the South quarter
corner of said Section 36, said point also being at the intersection of the South right of way of State Highway
No. 200 and the East right of way of the Old Counlry Road;
thence South 5 degrees 14' 00" East along said East 1·ight of way of the old country road, a distance of 171.80
feet;
thence continuing South 14 degrees 35' 50" East along said East right of way, a distance of 254.70 feet to an
intersection with the North right of way of Old Highway No. 200 (F AP No. 95F);
thence North 72 degrees 38' 24" East along said North right of way,

a distance 01'372.40

feet;

thence continuing along said North right of way, North 72 degrees :-8' 33" East, a distance of 336.00 feet to an
intersection with the West high bank of Dry Creek;

I

thence Northeasterly along said West high bank, a distance of 578 foet, mot·e or less, to an intersection with
the South right of way of said State Highway No. 200;
thence Westerly along said South right of way the following six (6) courses:
I) Around a curve to the left with a radius of 2643.37

feet, a distance of 48.44 feet (the chord of which
bears South 88 degrees 02' 31 '' \Vest, a distance of
48.43 feet);

2) North 79 degrees 07' 52" West, 100.50 feet;
3) Around a curve to the left with a radius of 2668.37

feet, a distunce of 247.30 feet (the chord of which
bears South 82 degrees 54' 00" West, a distance of
247,24 feet) to,, P.S.C.;
4)

Along a spiral curve (S=2 degrees 12.3'), a distance of
207.68 feet (the chord of which bears South 70 degrees
27' 12" West, a distuncc of 207.67 feet) to a P.S.;

S) South 69 degrees 43' 21" West, 328.60 feet;

6) South 61 degrees 11' 30" West, 119. 79 feet to the point of beginning.

AND TOGETHER WITH any portion of the old Highway right of way abandonment, described In that
certain Quit Claim Deed, executed by the State of Idaho, as Instrument No. 696025 and recorded on January
11, 2006, lying within the bounds of the above described property
PARCEL 3:
A tract of land in Government Lot 1 of Section 31, Township 58 North, Range 1 East of the Boise Meridia11,
Bonner County, ldaho, being that property de.~crlbed in Instrument No. 484825 and more particularly
described as follows:
Beginning at u point on the South line of said Government Lot 1, which is South 89° 06'38" East (record South 89° 06'55" East) 330.00 ft-et from the Southwest corner of Government Lot I, marked by a brass cap
stamped RLS 974;
Thence parallel to the West line of the Section, North 00° 07'21" East, 118.03 feet;
Thence in a Southeasterly direction on a curve to the right (radial bearing= South 50° 01 '02" West) having a
central angle of 1r 44'09'' and a radius of 233.31 feet, for an arc distance of 51.86 feet (cho1·d = South 33°
36'53" East, 51.76 feet);
Thence South 27° 14'49'' East, 79.53 feet;
Thence on a curve to the left (radial bearing = North 62" 45' 11" East) having a central angle of 00" 31 '29"
(record= 00" 31 '25") and a radius of 650.32 feet for an arc distance of 5.95 (record"" 5.94 feet) feet (chord=
South 27° 30'3 I" East, 5.95 feet), to the South line of Government Lot I;

Thence along said South line North 89" 06'38" West (record= North 89" 06'55" West), 68.07 feet to the true
point or beginning.
PARCEL4:

I

\

A tract. of land in Government Lot l of Section 31. Township 58 North, Range l East of the Boise Meridi::rn,
Bonner County, Idaho, being that property described in Instrument No. 495753 and more particularly
described as follows:
Beginning at a point on the South line of said Government Lot I, which is South 89" 06'38" East (record=
South 89° 06'55" East) 330.00 feet from the Southwest corner or Government Lot I, marked by a brass cap
stamped RLS 974:
Thence parallel to the West line of the Section North 00° 07'21" East, 118.03 feet;
Thence on n curve to the left (radial bearing = South 50" 01 '02" West) having I\ central 11ngle of 04° 01 '30"
and n radius of233.31 feet, for un arc distance of 16.39 feet (chord-= North 41° 59'43" West 16.39 feet)
Thence North 44° 00'28" West 23.17 feet to the Southe:1.~terly right of way of the Lower P:1ck River Road;
Thence along said right of way on 11 curve to the right (radial bearing = North 53° 09'38" West) having a
central angle of 12° 32'30" and a rndius of 275.00 feet, for an arc distance of 60.20 feet (chord= South 43°
06'37" West, 60.08 feet);
Thence leaving said right of way, South 44° 00'28" East, 20.15 feet;
Thence on 11 curve to the right having a central angle of 16° 45'40" and a radius of 173.31 feet, for an arc
distance of 50.70 feet (chord= South 35" 37'39" East 50.52 feet);
Thence South 27° 14'49" East, 53.38 feet to the true point of beginning

PARCEL 5:
A tract of laud in Government Lot 2 of Section :n, Township 58 North, Range 1 East of the Boise Meridian,
_Bonner County. Idaho, being that property described in Instrument No. 495753 and more particularly
described as follows:

Beginning at a point on the Wc~t line of said Government Lot 2 (West line of Section 31) which is South 00"
07'21.'' West, 200.00 feet from the Northwest corner of said Go\'ernment Lot 2;
Thence parallel to the North line of Government Lot 2, South 89" 06'38" East (record= South 89° 06'55"
East) 562.61 feet (record = 562.58 feet);
Thence North 47" 03'53" West, 43.24 feet (record= 43.21 feet);
Thence on II curve to the right having a central angle of 19" 17'35" (record= 19° 17'39") and a radius of
650.32 feet, for an arc distance of 218.98 feet (chord= North 37° 25'03" West 271.95 feet) to the North line of
Government .Lot 2;
Thence along said North line North 89" 06'38'' West (record~ North 89° 06'55" West) 68.07 feet;
Thence South 27° 14'49" East 26.15 feel.;
Thence on a curve to the left having a central angle of 09° 49'00" and a radius of 710.32 feet., for an arc
distance of 12.1. 70 feet (chord= ~outlt 32'' 09' 19" Easr, 121.55 feet);
Thence South 80° 25'01" West 412.8 I feet (record = South 80" 24'50'' West 412.82 feel) to the point of
beginning.

EXCEPTING from Parcels I. 3, 4 aucl 5, the following two tracts:

l

Any portion encompassed by the Plat of GOLDEN TEE ESTATES PLANNED UNIT DEVELOPMENT
(PRASE ONE). according to the plat thereof, recorded in Book. 6 of Plats, Page 108, records of Bonner
County, Idaho.

AND any portion encompassed by the Plat of GOLDEN TEE ESTATES FIRST ADDITION,(PHASE TWO)
according to the plat thereof, recorded in Book 6 of Plats, Page 114, records of Bonner County, Idaho.
PARCEL 6:
Lot 2. Block 3 in GOLDEN TEES ESTATES PLANNED UNIT DEVELOPMENT (PHASE ONE), according
to the plat thereof, recorded in .Book 6 of Plats. Pngc 108, records of Bonner County, Idaho.
PARCEL 7:
All private roads in GOLDEN TEE ESTATES PLANNED UNIT DEVELOPMENT (PHASE ONE),
according to the plat thereof, recorded in Book 6 of Plats, Page 108, records of Bonner County, Idaho.
PARCEL 8:
All private roads in GOLDEN TEES ESTATES FIRST ADDITION (PHASE TWO), according to the plat
thereof, recorded in Book 6 of .Plats. Page 114, records of Bonner County, Idaho.

EXCEPTING from Parcels 1,2,3,4,5,6. 7 and 8 any portion lying within the bounds of the following plats:
Replat of Golden Tee Estates and Golden Tee Estates 1st Addition and unplatted land, recorded in Book 8 of
Plats, Page 77.
PARCEL 9:
Lots 14, 15, 16, 17, 19, 20 and 21, Block .2; All of Block SA; Lot 4, Block 7; Lots lA
. Block 11; Lots lA,
'J.A and 3A Block 12; Lot 13A, Block 13; Lot 1, Block 14A; Lots 1 & 2, Block 15; Lots 1 and 2, Block 17; all of
Block 18; Lots 1 and 2, Block 19; Lots 2, 3, 5, 6, 7, 8, 11, 12, 13, 14, 15, 16, 17, 18, 19 nod 20, Block 20; Lots 1,
3 and 4 Block 21; Lots I, 2, 4, 5 and 6, Block 22 of the r"eplat of Golden Tee Estates nnd Golden Tee Estates
1st Addition and unpl.atted land, according to the Plat thereof, recorded in Book 8 of Plats, Page 77, records
of Bonner County, Idaho.
PARCEL 10:
Lot SA, Block 4, of the replat of Golden Tee Estntes and Golden Tee Estates 1st Addition and unplatted land
according to the Plat thereof, recorded in Book 8 of Plats, Page 77, records of Bonner County, Idaho.

PARCEL 11:

AJI of Block 16 of the replat of Golden Tee Estates and Golden Tee Estates 1st Addition and unplatted land
according to the Plat thereof, recorded In Book 8 of Plats, Page 77, records of Bonner County, Idaho.

PARCEL 12:
Lot IA Block 10 of the replat of Golden Tee Estates and Golden Tee Estates 1st Addition aud unph1tted land,
according to the plat thereof, recorded in .Book 8 of Plats, Page 77, records of Bonner County, Idaho.
PARCEL 13:

r

Lot I, Block 20 or the replat of Golllen Tee Estates and Golden Tee Estates 1st Addition and unplatted land
according to the plafthereof, recorded In Book 8 ol' Plats, Pnge 77, records of Bonner County, Idaho.

SECTION B:
PARCEL 1:
Lot 1 in Block 1 of the FIRST ADDITION TO HIDDEN LAKES. uccording to the plat thereof, i-ecorded In
Book 4 of Plats, page 161, records ot' Donner County, Idaho.
PARCEL 2:

Lots 2, 3, 4, 5 in Block 2 of thll SECOND ADDITION TO HIDDEN LAKE<:S SUBDIVlSJON, according to the
plat thereof, recorded in Boo.k 5 of Plats, Page 58, records of Bonner County, Idaho.

PARCEL 3:
A tract of land In the East half of the Northeast quarter of the Southwest quarter and the Northwest quarter
of the Southeast quarter of Section 36, Township 58 North, Range 1 West of the Boise Meridian, .Bonner
County, 'Idaho, more particularly described as follows:
Beginning at the Southeast corner of the East half or the Northeast quarter of the Southwest quarter or sald
Section 36;
Thence along the Sonth line of the East half of the Northeast quarter of the Southwest quarter, North 89°
36'27" We.st, 661.51 feet (record= North 89° 37' 10" West, 661.57 feet to the Southwest corner of the East half
of the Northeast quarter of the Southwest quartet·;
Thence along the West line of the East half of the Northeast quarter of the Southwest quarter, North 00°
10'22' East 856.45 feet (record-= North 00" 09'25'' East, 856.45 reet);
Thence North 89° 10'53" East, 30.21 feet (record = East, 29.58 l'cet) to the Westerly right of way of Berry
'Drive (shown as Olympic Drive on the Second Addition Plat to .Hidden Lakes);
Thence Southeasterly along said right of way the following six (6) courses:

I. on" non tnngentinl curve to the left (radial bearing= North 87° 39'13" East) having a central angle of36°
44'06" and a radius of 131.00 feet t'oran arc distance of83.99 feet (record= 84.54 feet) (chord= South 20°
42'50" .East, 82.56 feet - record= South 20° 37'27" East, SJ.08 feet);
2. thence South 39'' 04'53" East, 419,67 feet (record "'South 39" 06'45"

E11.~1,

419.68 fe~t;

3. thence on a curve to the 1ert having a central angle of 11" 42'45" and a radius of 530.00 feet for an arc
distance of 108.34 feet (chord= South 44" 56' 16" East, I 08.15 feet. record= South 44° 58'08" East, 108.16
feet);
4. thence South 50° 47'39" East, 69.68 feet (record= South 50° 49'3 I" East, 69.68 feet);
5. thence on a curve to the right having a central angle of 23° 42'5 I" nnd a radius of 970.00 reet, for an arc
distance of 401.47 feet (cl1ord = South 38" 56' 14" East, 398.61 f<:et- record= South 38" 58'05" East 398.6!
feet);
6. thence South 27" 04'48" Ea5t, 31.65 feet to the South line of the Northwest quarter or the Southeast
quarter (record= South 27° 06'40" East, 30.77 feet);

I

thence le1iving said right of way North 89° 36'03" West, 60.37 feet (record= North 89° 37'09" West, 59.55
feet) to the point of beginning.
PARCEL 4:
A tract of land located in a portion of the Southwest quarter of the Southeast quarter of Section 36, Townsllip
58 North, Range 1 West, Boise l\1eridian, Bonner County. Idaho. more particularly described as follows:
Beginning at the Northwest corner of said Southwest quarter of the Southeast quarter of Section 36;
Thence South 89" 36'03" East 60.37 feet (record= South 89" 37'09" East, 59.55 feet) to the Westerly right of
way of Berry Drive (shown as Olympic Drive on the Plat of the Second Addition to Hidden Lnkes);
Thence along said right of way for the following four (4) courses:
1. South 27° 04'48" East, 299.95 feet (record= South 27° 06'40" East, 300.83 feet);

2. North 62" 55'12" East, 60.00 feet (record= North 62" 53'20" East, 60.00 feet);
3. No1·th 27" 04'48" West, 125.34 feet (reconl

= North 27" 06'40" West, 125.34 feet):

4. thence on a curve to the right having a central angle of 79" 0 I '27" and a radius of 25.00 feet. for an arc
distance of'34.48 feet (chord = North L2° 25'55" East, 31.81 feet • reconl = North ·1 r 24'03" Enst., 31.8.l feet)
to a point on the Soutlterly right of way of Fairway View Drive, as shown on the Plat of First Addition to
Hidden Lakes;

thence along said right of way for tile following eight (8) c.ourses:
L North 51° 56'39" East, 74.67 feet (record= North 51" 54'47" East, 74.67 fccc);
2. thence on a curve to the right having a central angle of 99° 26'33" and a radius of 70.00 feet, for an arc
distance of 121.49 feet (chord == South 78° 20'05" East, l 06.81 feet - record = South 78" 2 l '57" East, 106.S l
feet);
3. thence South 28° 36'48" Enst, 154.03 feet (record ""South 28" 38'40" East, 154.03 feet);
4. thence on a curve to the right having n central angle of 55° 41 '27" and :.i rudius of 90.00 feet for an arc
di~tauce of 87.48 feet (chord= South 00" 46'05" E:.ist, 84.08 feet - record= South 00" 47'56" East, 84.08 feet);
5. thence South 27° 04'39'' West, 170.14 feet;
6. thence on a curve lo the right having a eentntl angle of 7'I 37'1 l" nnd a radius of 60.0 feet, for un iuc
distance of 75.00 feet (chord= South 08" 43'57" East, 70.21 feet):
O

7. thence South 44° 32'32" East, 50. 94 feet;
S. thence on R curve lo the right having a central angle of 69" I 0' 16" and a rndius of 25.00 feet, for an arc
distance of 30.18 feet (chord = South 09" 57'24" East, 28.38 feet • record= South 11" 23'5 I" East, 30.18 feet)
to a point on the West right of way of Lower Pack River Road:
theuce Southerly along said right of way for the following rour (4) courses:
1. ou n non tangential curve to the right having a central angle of 04" 15' 19" and a radius of 1180.00 feet for
an arc distance of 87.69 feet (chord= South 22° 30'38'' WC!st, 87.67 rect);

2. thence South 20" 22'44" West, 114.57 feet;

r
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3. thence on a curve to the left having a central angle of 22° 29'50" and a radius of 502.65 feet, for Rn arc
distance of t 97 .36 feet (chord = Sou th 09" 07'49" West, 196.10 feet)
4. thence South 02° 07'06" East, 157.81 feet to the Northci-ly right of way of State Highway No. 200;
thence along the highway right of way, South 77" 42'28" West, 72.14 feet (record = South 78" 15'06" West,

71.11 feet);
thence continuing along the Highway right of way, South 69" 44'57" West, 262.22 feet (record = South 69"
43'16" West, 261.65 reet) to the West line of the Southwest quancr of the Southeast quarter of said Section
36;

!hence along the West line of the Southwest quarter of the Southeast quarter, North 00" 08'19" East, 1223.36
feet (record= North 00" 07' 13" East, 1223.17 feet) to the point of beginning.
PARCEL 5:
That portion of the Southeast quarter of the Northeast quarter of Section 36, Township 58 North, Range 1
West of the Boise Meridian, Bonner County, Idaho, lying West of the Lower P1e1ck River Road,
EXCEPT the First Addition to Hidden Lakes Subdivision, according to the plat thereof, recorded In Book 4
of Plats, Page 161, record of Bonner County, Idaho.
SECTION C:
PARCEL 1:
All that portion of the Southeast Quarter In Section 36, Township 58 North, Range 1 West, Boise Meridian,
Bonner County, Idaho, lying South of State Highway 200; and all that portio11 of Government Lot 4 In
Section 31, Township 58 North, Rnnge 1 East, Boise Meridian, Bouner County, Idaho, lying South of State
Highway 200;
1,ESS the following described property:
A truct of land in the Southeast quarter of Section 36, Township S8 North, Range l West of the Boise
Meridian, Bonner County, Idaho. being that property described in fnstrument No. 92981, records of 'Bonner
County, ldaho and more p11rticularly dcs-.:ribed as follows:
Commencing at the Southeast corner of said Section 36;
Thence along the East line of Section 36, North

oo• 08'06"

East, 460.00 feet;

Thence perpendicular to the East line of the Section, North 89° 51'54" West, 568.00 feet to the true point of
beginning;
Thence South 47° 08'06" West, 250.00 feet;
Thence South 42" 51 '54" East, 348.50 feet;
Thence North 47" 48'06" East, 250.00 feet:
Thence North 42" 51 '54" West, 348.50 feet to the true point of beginning.
AND

j

All that portion of Government Lots 2, 3, 4, 5, 6, 7, 8 and 9; the Southwest quarter of the :'lortheasf quarter:
and the South half of the Northwest quarter of Section 2, Township 57 North, Range 1 West of the Boise
Meridian, Bonner County, Iduho, tying South of State Highway No. 200 and lying North and East of the
Northern Pacific Railroad (now Montana Rail Link) right or way.
LESS that portion of Section 2, Township 57 North, Range I West of the Boise Meridian, Bonner County,
Idaho; being that property described in Instrument No. 592059 and more particularly described as rollows:
Beginning at a right of way monument on the South right of way of State Highway No. 200, from which the
Northwest corner of s11id Section 2 bears North 25° 54'43" West, 798.00 feet (record= North 26° 28'08" West,
798. l I foe t;
Thence along the Sou th right of way of the Highway. North 68" 35'39" East, 266. 10 feet;
Thence continuing along the Highwuy right of way, on a curve to thee left (rudinl bearing= North 14° 03'28"
West) having a central angle of 00° 08'55" and a r11dius of 5799.58 feet for an arc distance of 15.03 feet (chord
= North 75• 52'05" East, 15.03 feet - total distance along rlght of way from point of beginning= 281.13 feet record
281.13
feet);
thence leaving said right of way South 00" 04'10" West, 725.53 feet;
Thence North 89° 14'40" West, 330.00 feet;
Thence North 00° 03'26" West 607.20 feet, to the Southerly right of way of State Highway No. 200:
Thence along said right of way North 79" 11'55" East, 70.38 feet to the true point of beginning.
LESS a tract of land located In Section 36, Township 58 North, Range 1 West and Section 2, Township 57
North, Range 1 West of the Boise Meridian, Jlo11ner County, ldabo; being a portion of that property
described In Instrument No. 464572 and more particularly described as follows:
Beginning at a point that is North 80° 05'57" East 386.02 feet from the South quarter of said Section 36, said
point also being at the i1ttersection of the South right of way of State Highway No. 200 and the .Enst right of
way of the Old County Ro:id;
Thence South 05" 14'00" East along the East right of way of the Old County Road, 171.80 fret;
Thence continuing South 14° 35'50" East along said East right of way, 254.70 feet to the intersection with the
North right of way of Old Highway 200 (FAP No. 95F);
Thence North 72° 38'24" East nlong said North right of way, 372.40 feet;
Thence continuing along said North right of way, North 72° 58'33" East. 336.00 feet to the intersection with
the West high bank of Dry Creek:
·
Thence Northeasterly along said West high bank, a dista11ce of 578 feet, more or less, to the intersection with
the South right of way of State Highway No. 200;
Thence Westerly along said South right ofwny the following six (6) courses:

t. around II curve to the left with a radius of 2643,37 feet, a distnnce of 48.44 feet (chord= South 88" 02'3 l"
West, 48.43 feet);
2. North 79° 07'52" West, l00.50 feet;
3. around a curve to the left with a radius of 2668.3 7 feet for a dis ta nee of 247.30 feet (chord =South 82"

l

,,

·--·--·"··-·-----------------------------------

54'00" West, 247.24 feet):
4. along a spiral curve (South= 02" 12'18"), n distance of207.68 feet (chord= South 70° 27'12" West, 207.67
feet);

S. South 69" 43'21" West, 328.60 feet;

6. South 61" 11 '30" West, I 19. 79 feet to the point of beginning.
TOGETHER WITH 1111y portion of the old highway right of way abandonment described in that certain
Quitclaim Deed, executed by thl! State of ldaho, as Instrument No. 696025 and recorded on January 11. 2006,
and lying within the bounds of the above described property.
AND

Government Lots 5, 9, 10 and 11: the Southeast quarter of the Northwest qu11rter; the East half of the
Southwest quarter; and Government Lot 6, all in Section 6, Township 57 North, Range 1 East of the Boise
Meridian,
Bonner
County,
Idaho,
LESS that propert)' described in Instrument No. 22533, records of Bonner County, Idaho, and described as
follows:
Beginning at the North quarter corner of said Section 6, Township 57 North, Range 'I East of the Boise
Meridian, Bonner County, Idaho;
Thence South 1669.70 feet to Pack River and the True Point of Beginning;
Thence. South 66° 47' West, 203 feet;
Thence South 69° 54' West 165.3 feet;
Thence South 79" 56' West, 242.5 feet;
Thence South 01° 11' East, 146 feet;
Thence South 25° 18' Eiist, l 18.20 feet;
Thence South 54° 29' East, 137,2 feet;
Thence South 68° 10' East, 267. l feet;
Thence North 535.6 feet to a point 1669.7 feet South of the North quarter corner of Section 6.
LESS a tract of land in Government Lot 6 and the Southeast quarter of the Northwest quarter of Section 6,
Township 57 North, Range 1 East of the Bolse Meridian, Bonner County, Idaho, being that property
ldentltled as Tract No. Q-1755-2 in Instrument No. 42975 and more particularly described as follows:
Beginning at a point on the Southerly right of way of State Highway No. 200 which is South 55° 03'21" East,
2460.29 feet from the Northwest corner of said Section 6 (record= South 55° 14' East, 2451.3);
Thence South 14° 53'00'' East, 223.22 feet (record);
Thence South 04° 43'00" East, 640.00 feet (record);
Thence South 39° 48'00" East, 430.00 feet (record);

1
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Thence South 30" 28'00" East, 387,49 feet (record == 500 feet plus or minus) to the East line of the Southeast
quarter of the Northwest quarter of said Section 6.

TOGETHER WITH any portion of the Old Highway right of way abandonment described lu that certain
Quitclaim Deed, executed by the State of Idaho, as Instrument No. 696025 and recorded on January 11, Z.006,
lying within the bounds ol' the above, described property
EXCEPTING therefrom aJI of the above de~ibed properties, ony portion lying within the bounds of the
following Plats:
Replut of Golden Tee Est11tes und Golden Tee !(states 1st Addition anll unplatted lanll, recorded in Book 8 of
Plats, Page 77,
Golden Tee Estates- 2nd Addition, recorded in Book 8 of Plats, Page 79
Golden Tee Estates- 3rd Addition, recorded in Book 8 of Plats, Page 78,
Golden Tee Estates - 4th Addition, recorded in Book B of Plats, Page 80,
Golden Tee Estates - 5th Addition, recorded in Book 8 of Plats, Page 81 and Golden Tee Estate.~- 6th,
recorded in Book 8 of Plats, Page 82
PARCEL 2:
Lots 1, 2, 4, 5, 6, 7, 8, 9 and 10, Block 1; Lots 1,2, 3, 4, 5, 7, 8, 9 and 10, Block 2; Lots 1, 2. 3, 6, and 10, Block 3
of Golden Tee Estates 2nd Addition according to the Plat thereof, recorded ln Book 8 of Plats, Page 79,
records of Bonner County, Idaho and
Lots 1, 3, 5, 6, 7, 8, 9, IO. 11, 12. 13, 14. 15, 16 and 17 Block 1; Lot 1, Block 2; Lots 1, Z, 3. 4. 5, 6, 7 ancl 8,
Block 3; Lots I, 2, 3 ,4 ,5 6, 7, 8, 9, 10. 11, 12, 13, and 15, Block 4; Lots 1, 2, 7 and 8, Block 5; Lots 1, 2, 3, and
4, Block 6; Lots 3, 5, 6 and 10, Block 7: Lots I, 2, 4, 5 and 6 Block 8; Lots 2, J, 4 and 5, Block 9; Lots 6, and 8,
Block 10; Lot Z Block 11 of Golden Tee Estates 3rd Addition, according to the Plat thereof. recorded in Book
8 of Plats. Page 78, records of Bonner County, Idaho.
AND
Lots 1, 2, 3, 5, 6, 7 and 8, Block 1; Lots 2, and 5, Block Z; Lots 1, Zand 3, Block 3; Lots 1, Z, 3, 4, 5, 6, 7, 8 and
9, Block 4; Lots l, 4, 5, 6 and 7, Block S of Golden Tee Estates 4tb Addition, according to the Plat thereof,
recorded In Book 8 of Plats, Page 80, records of Bonner County, Idaho.
AND

Lots 1, 4, 5, 6, 7, 8 and 9, Block 1; Lots 1, 3, S, 6, 7, 8, 9. 10 and 11, Block 2 of Golden Tee Estates 5th
Addition, according to the Plat thereof, recorded in book 8 of Plats, Page 81 records of Bonner Count~·,
Idaho.
AND

Lots 2, 6, 7 and 8, block l; Lots 1, 2, 3, 4 and 5, Block 2; Lot 1, Block 3; Lots 1, 2, 3. 4 aud 5. Block 4; Lot 1,
Block 5 of Golden Tee Estates 6th Addition, according to the Plat thereof, recorded In Book 8 of Plats, Page
82, records of Bonner County, Idaho.
SECTION D:

PARCEL 1:

I
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That portion of the Southwest qmu·ter of the Southwest quarter of Section 16, Township 57 Norlh, Range 1
East, Boise Meridian, lying West of the State Highway No. 200 right of way and East of the ~orthern Pacific
Ra llway right of way; and lying North of the North line of the following described tract:
Beginning at a point where the Section line between Sections 16 and 21, Township 57 North, Range l West,
Boise Meridian, intersects the State Highwa)' mi the Westerly side as it now exists;
thence in a Northwesterly direction along the Westerly side of said Highway, 752 feet;
thence in a Southwesterly direction, 97 feet;
thence in a Southeasterly dlrection, 672 feet to the Section line between Sections 16 and 21;
thence .East on said Section line between said Sections 16 and 21. 104.25 foet, more or less, to the place of
beginning.
SAID parcel is now described as follows:
A tract of land situated in the Southwest quarter of the Southwest quarter of Section 16, Township 57 North,
Range 1 East of the Boise Meridian, Bonner County, ldllho, lying Southwest of the right of way of State
Highway No.200 and Northeast of the right of way of Montana Rail Link Railway; being a portion of that
property described as Parcel 1 of lnstrument No. 168846 and m01·e particularly described as follows:
Commencing at the lutersectlon of the South line of the Southwest quarter of the Southwest quarter of
Section 16 and the Northeasterly right of way of Montana Rail Link Railway which is South 88° 10'56" East,
944.95 feet from t11e Southwest corner of Section 16;
The-nee leaving said South line and along said right of way North 23° 38'59" West, 672.00 feet to the true
point of beginning:
Thence continuing along said right of way North 23" 38'59" West, 786.99 feet lo the intersection with the
North line of the Southwest quarter of the Southwest quarter;
Thence leaving said right of way and along said North line South 88° 43'23" East, 241.38 feet to the Westerly
right of way of State Highway No. 200:
Thence leaving said

North line

and

along said

right of way

the following

four (4) courses:

on a non-tangen tlal curve to the right having a central angle of OI 19'25" (radia I hearing= Sou th 73° 15'16"
West), a radius of 768.50 feet, for an a re length of 17. 75 feet (chord = South 16° 06' 41" East, 17. 75 feet);
O

Thence along a line offset 50.00 feet Westerly of and parallel to a spiral curve (centerline Is= 200 feet, a= 3.5,
S = 7~) for a chord of South I on 43'01" East 193.87 feet);
Thence South 08' 25' 19" East, 86.06 feet;
Thence on a curve to the left having a central angle of 13" 56'48", a radius of 1482.53 feet. for an arc length of
360.87 feet (chord= South 15° 23'43" East, 359.98 feet);
Thence leaving said right of way South 44" 37'10" We.st, 106,45 feet (record= "Southwesterly 97 fee!") to tile
true polut of beginning.
l'ARCEL2:
That part of tile Southwest quarter of the Southwest quarter in Section 16, Tow11ship 57 North. Range l East
of the Boise Meridian, l,ving South and West of the .Burlington Northern Inc. Railway right of way and
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Government Lot 5 iu Section 17, Township 57 North, Range 1 East, of the Boise Meridian, save and eXcepting
therefrom:
The South 350 feet of Government Lot 5 in said Section 17, and also that part of the Southwest quarter of the
Southwest quarter in said Section 16 lying Westerly of said Burlington Northern lnc. right of way as now in
use and described as follows:
Beginning at the Southwest corner of said Section I 6;
thence North along the West Section line 350 feet;
thence East to the centerline of Trestle Creek;
thence Southeasterly along said centerline to the South line of Section 16;
thence West along the Section line 720 feet, more or less, to the point of beginning.
SAID parcel is now described as follows:
A tract of land situated In the Southwest quarter of the Southwest quarter of Section 16. lying Southwest of
Montana Rall Link Railroad right of way and Government Lot 5 of Section 17, all in Township 57 North,
Range l East of the Boise Meridian, Bonner County, [daho; being a portion of that property described as
Parcel 2 oflnstrument No. 168846 and more particularly described as follows:
Beginning nt the intersectiou of the South line Qf the Southwest quarter of the Southwest quarter of Section
16 and the Southwesterly right of way of Montana Rail Link Railway which is South 88" 10'56" East, 834.19
feet from the Southwest corner of Section 16;
Thence leaving said South line and along said right of way North 23" 38'59" West, 1457.84 feet to the
intersection with the North line of the Southwest quarter of the Southwest quarter;
Theitce leaving said right of way and along the North line of the Southwest quarter of the Southwest quarter,
North 88" 43'23" West, 243.71 feet to the Northwest corner of the Southwest quarter of the Southwest
quarter;
Thence along the North line of Government Lot 5 in Sedion 17, North 89" 23'45" West, 1223.84 feet to the
meander line of Lake Pend Oreille, as defined by the original CLO Survey;
Thence leaving said North line and ulong said 111e1mder line the following two (2) course:
South 52° 55'48" East, 561.00 feet;
Thence South 37° 55'48" East, 798.96 feet to a point on a line lying 350.00 feet North of and parallel to the
South line of the Southwest quarter of the Southwest quarter of Section 16:
Thence along said parallel line, South 88" !0'56" East, 281.27 feet to the West line of the said Southwest
quarter of the Southwest quarter;
Thence continuing South 88° 10'56" East, 159.02 feet to the intersection with the centerline of Trestle Creek;
Thence lllong the centerline of Tre.~tle Creek the follovl'ing eight (8) courses:
South 52" 54'34" East, 63.58 feet;
Thence South 44°37'26" East, 117.83 feet;
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Thence South 42° 08'45'' East, 77.28 feet;
Thence South 80° 05'07" East, 145.49 feet;
Thence South 55" 15'32" East, 86.34 feet;
Thence South 46° 56' 31" East. 113.98 feet;
Thence South 75° 43'10 .. East, 58.83 feet;
Thence South 37° 48'28" East, 27.37 feet to the intersection with the South line of the Southwest quarter of
lhe Southwest quarter;
Thence leaving said creek centerline and along said South line South 88" 10'56" East, 116.80 feet to the true
point of beginning.
PARCEL 3:

A portion of the Northeast quarter of the Northwe.~t quarter and Government Lot 1 of Section 21, Township
57 North, Range 1 East, Boise Meridian, Bonner County. Idaho, described as follows:

Beginning al a point where the South Une or the Northeast quarter of the Northwest quarter of Section 21.
Township 57 North, Range 1 East of the Boise Meridian, Bonner County, Idaho, intersects the West line of
the Northern Pacific Railroad Company right of way;
·
thence 600 feet Northerly along said railroad right of way;
thence West to the ineander line of lake;
thenc~ 600 f~t Southerly to the South line of Lot 1 of said Section 21;
thence East to the Point of Beginning.
SAID parcel is now described as follows:
A tract of land situated in the Northeast quarter of the Northwest quarter and Government Lot 1 of Section
21, Township 57 North, Range 1 East of the Boise Meridian, Bonner County, Idaho. more particularly
de.scribed as follows:

Beginning at the intersection of the South line of the Northeast quarter of the Northwest quarter of Section 21
and the Westerly right of way of Montana Rail Link Railroad which is South 88° 55'48" East, 139.54 feet
from the Southwest corner of said Northeast quarter of the Northwest quarter;
Thence leaving said South line and along said righl of way the following two (2) courses:
On a non-tangentinl curve to the left having a central angle of 10° 44'25" (radial bearing= South 65° OJ '49"
West) a radius of 2664. 79 feet, for an arc length of 499.53 feet (chord= North 30" 20'24" Wesl, 498.80 feet);
Thence North 25° 10'12" West, 100.47 feet;
Thence leaving said right of way and parallel to the South line of Government Lot 1, North 88" 55'48"
Wesf,936.05 feet to the meander line of Lake Pend Oreille as defined in the original GLO Survey;
Thence along said meander line the following two (2) course5:
Soutli 14" 25'48" E11st, 271.54 feel;
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Thenre South 46° 40'48" Enst, 378.00 feet to the intersection with the South line of Government Lot l;
Thence along said South line South line South ggu 55'48" East, 748.52 feet to the Southeast corner or
Government Lot I;
Thence along the South line of the N orthemt q uartcr
feet to tl1e true point of beginning.

or the Northwest quarter, South 88° 55'48''

East, 139.54
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COMMERCIAL MORTGAGE, SECURITY AGREEMENT AND ASSIGNMENT OF LEASES AND
RENTS
This COMMERCIAL MORTGAGE, SECURITY AGREEMENT AND ASSIGNMENT OF LEASES
AND RENTS

(this "Mortgage") is entered into as of March 7, 2008, between Pend Oreille Bonner

Development, LLC, a Nevada limited liability company, with an address of 6900 S. McCarran Blvd.,
#1010, Reno, Nevada 89509

(the "Mortgagor") and Pacific Capital Bank, N.A., a national banking

association, doing business as First National Bank of Central California, wlth an address of c/o Loan
Services, PO Box 60654, Santa Barbara, California 93160-0654 (the "Bank").
The real property which is the subject matter of this Mortgage has !lie following address(es):
NNA, Highway 200, Sandpoint, Idaho 83864 (the "Addres.s(e~)")'RP57N01E66160A,RP57N01E213750A,
RP57N01E179000A & RP57N01E166200A.
1.

MORTGAGE,,OBLIGATIONS AND FUTURE ADVANCES

1.1
Mortgage. For valuable consideration paid and for other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the Mortgagor hereby irrevocably and
unconditionally mortgages, grants, bargains, transfers, sells, conveys. sets over and assigns to the Bank
·- ·--anffifs-successors and assigns fo'rever., a.II of Mortgagor's right, title and interest in and to the "Property"
described below. to secure the prompt payment and performance o( the Obligations (as hereinafter
defined), including without limitation, all amounts due and owing to the Bank and all obligations respeciing
that certain Revolving Term Note, dated March 7, 2008, by Pend O.rellle Bonner Development, LLC in
favor of"lhe Bank in the original principal amount of $5,000,000.00 (the "Note"; and collectively, along with
all other agreements, documents, certificates and instruments delivered in connection therewith, the
"Loan Documents"), and any substitutions, modifications, extensions or amendments to any of the Loan
Documents.
The amount of principal obligations outstanding and evidenced by the Loan Documents and
:secured by this Mortgage total $5,00Q,000 ..00 as of the date of this Mortgage (the "Amount"), but this
Mortgage shall nevertheless secure ,payment and performance of all Obligations, including, without
limitation, any other liabilities and future advances, direct or indirect, absolute or contingent, now existing
or hereafter arising fr9m, Mortgagor· to Bank.
1.2
Security Interest in Property. As continuing security for the Obligations the Mortgagor hereby
pledges, assigns and grants to the Bank, and Its successors and assigns, a security interest in any of the
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Property (as hereinafter defined) constituting personal p~operty or fixtures. This Mortgage is and shall be
deemed to be a security agreement and' financing statem~nt pursuant to the terms of the Uniform
Commercial Code of Idaho (the "Uniform :Comme~qi~I Code") as to any and all ·personal proper:ty and
fixtures and as to all such property the Bahk,shaUhclve·tne rights and remedies of a secured party under
the Uniform Commercial Code In addition to its dgl:lts hereunder. This Mortgage constitutes a financing
statemenffiled as a fixture filing under Section 28-9-502(c)"of the Uniform Commercial Code covering any
Property which now is or later may become a fixture.
1.3
.Collateral Assignment of Leases and Rents.
The Mortgagor hereby irrevocably and
unconditionally assigns to the Bank, and Its successors and assJgns, as collateral security for the
Obligations all of the Mortgagor's rights and benefits under any and all Leases (as hereinafter defined)
and any and all rents and other amounts now or hereafter owing with respect'to the Leases or the use or
occupancy of the Property. This coll'at.era! assignment shall be ·absolute' and effective immediately, but
the Mortgagor shall have a license, revocable by the Bank, to continue to collect rents owing under the
Leases until an Event of Default (as hereinafter defined) occurs and the Bank exercises its rights and
remedies to collect such rents as set forth herein.
1.4
Conditions to Grant. The Bank shall have and hold the above granted Property unto and to the
use and benefit of the Bank. and its successors and assigns, forever: provided, however, the
conveyances. grants and assignments contained In this Mortgage are upon the express condition that, If
Mortgagor shall irrevocably pay and· perform the Obligations lo. full, Including, without limitation, all
principal, Interest and premium thereon and other charges, lf applicable, In accordance with the terms and
conditions in the Loan Documents and l!lis Mortgage, shalt pay and perform all other Obligations as set
forth in this Mortgage and shall abide by and comply with each and every covenant and condition set forth
herein and in the Loan Documents, the conveyances, grants and assignments contained in this Mortgage
shall be appropriately released and discharged.
1. 5
Prop·ert}'.. The term "Property," as used in this Mortgage, shall mean that certain parcel of land
and the fixtures; structures and improvements and all personal property .constituting fixtu.res, as ttiat term
is defined in the Uniform Commercial Code, now or hereafter thereon··located at the Address(es), as more
particularly described In Exhibit A attached hereto, together with: .(i) all rights now or hereafter existing,
belonging, pertaining or appurtenant th.ereto; (ii) the following categories of assets as defined in the
Uniform Commercial Code: goods {including inventory, eq·uipment and any accessions thereto),
Instruments (including promissory notes), documents, accounts (Including health-care-Insurance
receiyables), chattel paper (whether tangible or electronic), deposit accour:its, letter-of-credit rights
(whether or not the letter of credit is evidenced by a writing), commerclal tort claims, securities and all
other investment property, general intangibles (including payment Intangibles and software), supporting
obligations and any and all proceeds of any thereof, whether now owned or hereafter acquired, that are
located on or used in connection. with, or that arise in whole or in part out of the Mortgagor's use of or
business conducted on or respecting, the Property and any sut!stltutlons, replacements. accessions and
proceeds ·of any of the foregoing; (iii) ·all judgments, awards of damages and settlements hereafter made
as a result or in lieu of any Taking, as hereinafter defined; (iv) a!I of the rights and benefits of the
Mortgagor under any present or future leases and agreements relating to the Property, Including, without
limitation, rents, Issues and profits, or the use or occupancy thereof together with any extensions and
renewals thereof, specifically excluding all duties or obligations of the Mortgagor of any kind arising
thereunder (the "Leases"); and (v) all contracts, permits and licenses respecting the use, operation or
maintenance of the Property.
1.6
Obligations. The term "Obligatlon(s)," as used in this Mortgage, shall mean without limitation all
loans, advances, indebtedness, notes, liabillties, rate swap transactions, basis swaps, forward rate
transactions, commodity ·swaps, commodity options, equity or equity Index swaps, equity or equity index
options, bond options, interest rate options, foreign exchange transactions, cap transactions, floor
transactions, collar ,transactions, forward transactions, currency swap transactions, cross-currency rate
swap transac~ions, currency optior:,s and amounts, liquidated or unliquidated, now or hereafter owing by
the Mortgagor to the Bank at any time, of each and every kind, nature and description, whether arising
under this Mortgage or otherwise, and whether secured or unsecured, direct or indirect (that Is, whether
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lhe same are due directly by the Mortgagor to the Bank; or are due indirectly by the Mortgagor to the
Bank as endorser, guarantor or other surety, or as obliger of obligations due third persons which have
been endorsed or assigned to the Bank, or otherwise), absolute or contfngent, due or to become due,
now existing or hereafter contracted, inciudin·g, without liniitatiori, payment of all amounts outstanding
when due pursuant to· the terms of any of the Loan Documents. Said term shall also include all Interest
and other charges chargeable to the Mortgagor or due from the Mortgagor to the Bank from time to time
and all advances, costs and expenses referred to In this Mortgage, including without limitation the costs
and expenses (including reasonable attorney's fees) of enforcement of the Bank's rights hereunder or
pursuant to any document or instrument executed in connection herewith.
1. 7
Cross,Collateral and Future Advances. It ls the express intention of the Mortgagor that this
Mortgage secure· payment and performance of all of the Obligations, whether now existing or hereinafter
Incurred by reason of future advances by the Bank or otherwise,. and regardless of whether such
Obligations are or were contemplated by the parties at the time of the granting of this Mortgage. Notice of
the continuing grant of this Mortgage shall not be required to be stated on the face of any document
evidencing any of the Obligations, nor shall such documents be required to otherwise specify that they
are secured hereby.
2.

2.1

REPRESENTATIONS, WARRANTIES, COVENANTS

Representations and Warranties. The Mortgagor represerits and warrants that:
(a)

This Mortgage has been duly executed and delivered by the Mortgagor and Is the legal, valid
and binding obligation of the Mortgagor enforceable in accordance with its terms, except as
limited by bankruptcy, insolvency, reorganization, moratorium or other laws affecting the
enforcement of creditors' rights generally;

(b)

The Mortgagor is the sole legal owner of the Property, holding good and marketable fee
simple title to the Property, subject to no liens, encumbrances, leases, security interests or
rights of others, other than as set forth in any title Insurance policy, title report, or final title
opinion issued in favor of, and accepted by, the Bank in connection with this Deed of Trust
(the "Permitted Encumbrances");

(c)

The Mortgagor is the sole legal owner of the entire lessor1s interest in Leases, If any, with full
power and authority to encumber the Property In !lie manner set forth herein, and the
Mortgagor has not executed any other assignment of Leases or any of the rights or rents
arising thereunder;

(d)

As of the date hereof. there are no Hazardous Substances (as hereinafter defined) in, on or
ahder the Property, except as disclosed in writing to and acknowledged by the Bank; and

(e)

Each :Qbligation is a commercial obligation and does not rep.resent a loan ui;;ed for personal,
family or household purposes and Is not a consumer-transaction.

2.2
Recording: Further Assurances. The Mortgagor covenants ttiat it shall, at its sole cost and
expense and upon the request of the Bank, cause this Mortgage, and each amendment, modification or
supplement hereto, to be recorded and: filed in such manner and In such places, and shall at ail limes
comply with all such statutes and regulations as may be required by law in order to establish, preserve
and protect the interest of the Bank in the Property and the rights of the Bank under this Mortgage.
Mortgagor will frsm lime lo time execute and deliver to the Bank such documents, and take or cause to
be raken, a!I such_ other or further. action, as the Bank may request In order to effect and confirm or vest
more seouri;,ly in the Baqk a.II rights contemplated by this Mortgage (Including, without limitation, to correct
clerical error.s) or· to y·est more fully in, or assure to the Bank the security intere~t in, the Property or to
cbmply with applicable statute or' law. To the extent permitted by applicable law, Mortgagor authorizes
the Bank to file financing statements, continuation statements or amendments, and any such financing
3
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statements, continuation ,statements or amendments may ,beJiled· at any time in any jurisdiction. The
Bank may at any time !ind from time fo time file financ(r:ig ·statetnf;!nts, continuation statements and
amendments thereto that describe the· Property·as defined in this Mortgag_e and which contain any ott1er
information required by Article 9 of the Uniform Commercial Code for the sufflclency or filing office
acceptance of any financing statement, continuation statement or ·amendment, Including whether
Mortgagor is an organization, the type of organization and any organization identification number issued
to Mortgagor; Mor.tgagor also autborizes- th.e Bank to file financing statements describing any agricultural
liens or other statL!tory liens held by the Bank. Mortgagor agrees to f~rnisl) any such information to the
Bar:ik promptly upon request. In -adqilion, Mortgagor shall at any time anc;I from time to time, take such
steps as the Bank 111ay reasonably reql/l;ist for the s·ank (I~ to obtain an acknowledgment, in form and
substanc~ satisfactory to the Bank. or any bailee having· possession-of ar:,y of the Property that the bailee
holds such Property for the Bank, and -(i!) otherwise to insure the ·cc;intlnued perfection and priority of the
Bank's security interest in any of the Property and the preservation of Its rights ·therein. Mortgagor hereby
constitutes the Bank its attorney-in-fact ·to execute and file all filings required or so requested for the
foregoing purposes, all acts of such attorney being hereby ratified ·and confirmed; and such power', being
coupled with ar.i interest, shall be Irrevocable until this Mortgage terminates in accordance with its terms,
all Obligations are paid in full and the Property Is released.
2.3
Restrictions on the Mortgagor. The Mortgagor covenants that ·it will r,ot, nor will it permit any
other per.son to, directly or indirectly, without !he prior written approval of the Bank In each Instance:
(a)

Sell, convey, assign, transfer, mortgage, pledge, hypothecate, lease or dispose of all or any
part of any legal or beneficial interest in the Mortgagor or the Property or any part thereof or
permit any of the foregoing, except as expressly permitted by the terms of this Mortgage:

(b)

Permit the use, generation, treatment, storage, release or disposition of any oil or other
material or substance constituting hazardous waste or ha~ardous materials or substances
under any applicable Federal or state law, regulation or rule ("Hazardous Substances"); or
.....,,.....

'"'

(c)

2.4

'.,

Permit to be created or'suffer to exist a'hYitiOrtgage, Hen, sec.urity interest, attachment or other
encumbrance or charge on the Property or at'\y part'thetedforlnter'est therein (except for the
Permitted Encumbrances), Including, without llmltation, (!)'..any ue·n .arising. under any Federal,
state or, local· statute, rule, regulation or law pertalning·,to .the release or cleanup of Hazardous
Substances and (ii) any. me~anics' or materlalmen's lien. The Mortgagor further agrees to
give the Bank prompt written notice of the imposition, or. notice, of any lien referred to in this
Section and lo take any action necessary to secure the prompt discharge or release of the
same. The Mortgagor agre.es to defend Its tllle to the Property and the Bank's interest therein
against the claims of all persons and, unless the Bank requests otherwise, to appear in and
diligently contest, at the. Mc;i·rtgagor's sole cost and expense, any action or proceeding that
pucports to affect the Mortgagor's title to the Property or the priority or validity of this Mortgage
or the Bank's Interest hereunder.
Operation of Propertx, The Mortgagor covenants and agrees as follows:

(a)

The Mortgagor will not permit the Property to be used for any unlawful or improper purpose,
will at all times comply with au- Federal, state and local laws, ordinances and r~gulations, and
the provisions of any Lease, easement or other agreement affecting all ~cir .ar.1y part of the
Property, and will obtain and malntafn all governmental or other approvals relating to the
1lv1ortgagor, the Property or the us~ thereof,. including without !imitation. any applicable zoning
or Building codes or regulations .and any ·1aws or regulations relating to the handling, storage,
release or cleanup of Hazardous Substances, and will give prompt written notice to the Bank
of (i) any violation of any such law,. ordlnange or regulation by the Mortgagor or relating to the
Property, (ii) receipt of notice from any Federal, state or local authority alleging any such
violation and (iii) the presence or release on the Property of any Hazardous Substances;
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(b)

The Mortgagor will at all times keep the Property insured for such losses or damage, in such
amounts and by such companies as may be required. by law and which the Bank may require,
provided that, in any case, the .Mortgagor .shall maintain: (I) physical h.azard Insurance on an
"all risks" basis in an amount not .fess than 100% of the full replacement cost of the Property;
(ii) flood insurance if and as required by applicable Federal law and as otherwise required by
the Bank; (iii) comprehensive commerclal general liability Insurance; (iv) rent loss and
business interruption insurance; and (v) such other insurance as the Bank may require from
time to time, including builder's risk Insurance in the case of construction loans. All policies
regarding such insurance shall be Issued by companies licensed to do business in the state
where the policy is issued and also in the sta·te where the Property is located, be otherwise
acceptable to the Bank, provide deductible amounts acceptaole to the Bank, name the Bank
as mortgagee, loss paye~-and additional insured, and provide· that no cancellatlon or material
modification of such policies shall occur without at !east Thirty (30) days prior written notice to
the Bank. Such policies shall include (i) a mortgage endorsement determined by the Bank in
good faith to be equivalent to the "standard" mortgage endorsement so that the insurance, as
to the Interest of the Bank, shall not be invalidated by any act or neglect of the Mortgagor or
the owner of the Property, any foreclosure or other proceedings or notice of sale relatlng to the
Property, any change in the title to or ownership of the Property, or the occupation or use of
the Property for purposes more hazardous than are permitted at the date of Inception of such
insurance policies; (ii) a replacement cost endorsement; (iii)' a,:i agreed amount endorsement;
(iv) a contingent liability frpm operation endorsement; ano (v) such··other endorsements as the
Bank may request. The -Mortgagor will furnish to the Bank-upqn request such original policies,
certificates of insurance or other evidence of the foregoing as are acceptable to the Bank.
The terms of all insurance policies shall be such that no coinsurance provisions apply, or if a
policy does contain a coinsurance provision, the Mortgagor shall insure the Property in an
amount sufficient to prevent the application of the coinsurance provisions;

(c)

Mortgagor will not enter into or modify the Leases in any material respect without the prior
written consent of the Bank, e~ecute any assignment of -the Leases except in favor of the
Bank, or accept any rentals under any Lease for more thari one month In advance and will at
all times perform and fulfill every term and condition of the Leases;

(d)

Mortgagor will at all times (i) maintain complete and accurate records and books regarding the
Property In accordance with generally accepted accounting principles and (Ii) permit the Bank
and the Bank's agents, employees and representatives, at such reasonable times as the Bank
may request, to·enter and inspect the Property and such books and records; arid

(e)

Mortgagor will at all times keep the Property in good and first-rate repair and condition (damage
from casualty not excepted) and will not commit or permit any strip, waste, impairment,
d~teriqration or alteration of the Property or any part thereof.

2.5
Payments. The Mortgagor covenants to pay when due: all Federal, state, municipal, real property
and other taxes, tietterment and improvement assessments and other goverr)mental levies, water rates,
sewer charges, ·insuranqe premiums and other charges on the Property, this Mortgage or any Obligation
secured her!3by that could, .if. unpaid', result .iri a lien on the Property or on any interest therein. If and
when requested by the Bank. the ·Mortgagor shall deposit from time to time with the Bank sums
determined by the Bank to be sufficient to pay when due the amounts referred to in this Section. The
Mortgagor shall. have the right to contest any notice, lien, encumbrance, claim, tax, charge, betterment
assessment or premium flied or asserted .against or relating to the Property; provided that it cont~sts the
same diligently and in good faith and. by proper proceedings and, at the Bank's request, provides the
Bank with adequate cash security, in the· Bank's reasonable judgment, against the enforcement thereof.
The Mortgagor shall fum,lsh \o the Bank the receipted real estate tax bills or other evidence of payment of
real estate taxes for the Pr.operty Within thirty (30) days prior to the date from which Interest or penalty
would accrue for nonpayment thereof. The Mortgagor shall also furnish to the Bank evidence of all other
payments referred to above within fifteen (15) days after written request therefor by the Bank. If
Mortgagor shall fail to pay such sums, the Bank may, but shall not be obligated to, advance such sums.
5
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Any sums so advanced by the Bank shall be added to the Obligations, sh~II bear interest at the highest
rate specified in any.note evidencing the Obiigations, and shall be secured by the lien of this Mortgage.
2.6
Notices: Notice of Default. The Mortgagor will 9eliver to the Bank, promptly upon receipt of the
same, copies of all n·otices or other documents it receives that affect the Property or its use, or clailTI that
the Mortgagor is in default in the' performance or observance of. any of the terms hereof or that the
Mortgagor or any tenant is in defau!tof any terms of the Leases. The· Mortgagor further agrees to de!!ver
to the Bank wriiten notice promptly upon the occurrence of any Eveni of Default hereunder or event that
with the giving of notice or lapse of time, or both, would constitute an Event of Default hereunder.
2.7
Taking§. In case of any condemnation or expropriation for public use of, or any damage by
reason of the·:actlon of any pubtic or governmental entity or authority lo, all or any part of the Property (a
''Taking"), or the commencement of any proceedings or negotia·uons that might result in a Taking, the
Mortgagor shall immediately give written notice to the Bank, describing the nature and extent thereof.
The Bank may, al' its option, app~ar in any proceeding for a Taking or any negotiations relating lo a
Taking and the Mortgagor shail lmrr,edlately give to the 'Bank copies of all notices, pleadings,
determinations and other p 9 pers relating thereto. The Mortg~gor shall in good failt1 and with due
diligence and by proper proceedings··file and prosecute Its claims for any award or payment on account of
any Taking. The Mortgagor shall .r:,ot settle any such claim without the Bank's prior written consent. The
Mortgagor shall hold any amounts received with respect to such awards or claims, by settlement, judicial
decree or otherwise, in trust for the Baiik and immediately pay the same to the Bank. The Mortgagor
authorizes any award or settlement due in connection with a Taking to be paid directly to the Bank In
amounts not.exceeding the Obligations. The Bank may apply such amounts to the Obligations In such
order as the Bank may determine.
2.8
Insurance Proceeds. The proceeds of any insurance resulting from any loss with respect to the
Property shall be paid to the Bank and,. at the option of the Bank, be applied to the Obligations in such
order as the Bank may determine; pr¢vlded, however, that ·If the Bank shall require repair of the Property,
the Bank may release all or ani portion of such proceeds to the fy1ot1gagor for such purpose. Any
Insurance proceeds paid to the Mortgagor shall be held In trust for the ·Bank and promptly paid to it.
3. .

CERTAIN RIGHTS OF THE BANK

3.1
Legal Proceedings. The Bank shall have the right, but not the duty, to intervene or otherwise
participate in any legal or eq8ilable proceeding that, in the Bank's reasonable judgment, might affect the
Property or any of the rights created or .&ecured by this Mortgage. The Bank shall have such right
whether or not there shall have occurred an Event of Default hereunder.
3.2
Agpraisals/Assessments. The Bank shall have the right, at the Mortgagor's sole cost and
expense, to obtain appraisals, en\(ironmental site assessments or other Inspections of the portions of the
Property .tg·at are ,real estate at such times as the Bank deems necessary or as may be required by
applicable law, or Its prevelling credit or underwriting policies.

3.3

Financial. Statements. The Bank shall have the right, at the Mortgagor's sole cost and expense,
to require· d.e!ivery :of flrianclal statements in form and substance acceptable to the Bank from the ·
Mortgagor or any ·guarantor of any of the Obligations and the Mortgagor hereby agrees to deliver such
financial statements and/or cause any such guarantor to so deliver any such financial statement when
required by the Bank.
3.4
Leases and Rent Roll. The fy1ortgagor shall deliver to the Bank (I) during each calendar year and
at such other ti.mes as tl:le Bank shall request a rent roll for the Property, in form acceptable to the Bank.
listing all· tenants and' occupants,.and describing all of the Leases; and (ii) at such times as the Bank shall
request executed' copies of all· the Leases.
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4.

DEF AUL TS AND REMEDIES

4.1
Events of Default. Event of Default shall mean the occurrence of arw one or more of the following
events:
(a)

default of any liability, obligation, covenant or undertaking of the Mortgagor or any guarantor of
the Obllgatjons to the Bank, hereunder or otherwise, including, without limitation, failure lo pay
in full and when due. any fnsta]lment of principal or interest or default of the Mortgagor or any
guarantor of the Obligcitions under any other Loan Document or any other agreement with the
Bank continuing for 10 days with respect to the payment of ·money or continuing for 30 days
with respect to any other default;

(b)

failure .by ·the Mortgagor or any guarantor of the Obligations Ip perform, observe or comply
with any of the covenants, agreements, terms or conditions set forth in this Mortgage or the
Loan Documents continuing for 30 days;

(c)

the (l) occurrence of any mater-la! loss, theft, damage or destruction of, or (Ii) Issuance or
making of any· levy, seizure, attachment, execution or similar process on a material portion of
the Property;

(d)

failure of the Mortgagor or any. guarantor of the Obl!gations to maintain aggregate collateral
security value satisfactory to the Bank continuing for 3·0 days;

(e)

default of any material liability, obligation or undertaking of the Mortgagor or any guarantor of
the Obligations to any other party continuing for 30 days;

(f)

If any statement, representation or warranty heretofore, now or hereafter made by the
Mortgagor or any guarantor ()f the. Obligations in connection with this Mortgage or in any
supporting financial statement of the Mortgagor or any g·uarantor of the Obligations shall be
determined by the Bank to have been false or misleading in any material respect when made;

(g)

if the Mortgagor or any guarantor of the Obligations Is a corporation, trust, partnership or
limited liability company, tb~ liquidation, termination or dissolution of any such organization, or
the merger or consolidation of such organization Into ari.o\her entity, or Its ceasing to carry on
actively its present business or the appointment of a receiver for its property;

(h)

the death of the Mortg~br or any guarantor of the Obligations and, if Iha Mortgagor or any
guarantor of the Obligations is a partnership or llmlted liability company, the death of any
partner or member;

(i)

the institu.tion by or against the Mortgagor or any guarantor of the Obligations of any
proceedings under the Bankruptcy Code 11 USC §101 et seq. or any other law in which the
Mortgagor or any guarant8r of the Ob.ligations is alleged to be Insolvent or unable to pay Its
d~bts as they mature, or the making by the Mortgagor or ·any guarantor of the Obligations of
an assignment for the benefit of creditors or the granting by the Mortgagor or any guarantor of
the Obligations of a trust mortgage for the benefit of creditors;

0)

the service upon the Bank of a writ in which the Bank is named as trustee of the Mortgagor or
any guarantor of the Obligations;

(k)

a Judgment or judgments for the payment of money shall be rendered against the Mortgagor
or any g(,la[antor:. of the Obligations, and any such judgment shall remain unsatisfied and in
eff~ct· for any period of thirty (30) consecutive days without a stay of execution;
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(I)

any levy. lien (including mechanics lien), seizure, attachment, execution or similar process
shall be issued or levied on any of the property of the Mortgagor or any guarantor of the
Obligations;

(m)

the termination or revocation of any guaranty of the Obligations; or

(n)

the occurrence of such a change in the condition or affairs (financial or otherwise) of the
Mortgagor or any guarantor of the Obligations, or the occurrence of any other event or
circumstance, Sl:JCh that the Bank, in its sole discretion, .deems. that it Is insecure or that the
prospects for timely or full payment or performance of any obligation of the Mortgagor or any
guarantor of the Obllgatioris to the Bank has been or may be Impaired.

4.2
Remedies. On the occurrence of any Event of Default the Bank may, at any time thereafter, at its
option and, to the extent permitted by applicable law, without notice, exercise any or all of the following
remedies:
(a)

Declare the Obligation·s due and payable, and the Obligations shall thereupon become
immediately due and payabre, without presentment, protest, demand or notice of any kind, all
of which are hereby express[y waived by the Mortgagor except for Obligations due and
payable on demand, which shall be due and payable on demand whether or not an event of
default has occurred hereunder;

(b)

Enter, take possession of, manage and operate the Property (including all personal property
and all records and documents pertaining thereto) and any part thereof and exclude the
Mortgagor therefrom. take all actions it deems necessary or proper to preserve the Property
and operate the Property as .a mortgagee in possession with all the powers as could be
exercised by a receiver or as otherwise provided herein or by applicable law; provided,
however, the entry by: the Ba~k, upon the Property for ~nyreason shaU not cause the Bank to
be a mortgagee in possession, except upon the express written declaration of the Bank;

(c)

With or without taking P.Ossession, receiye- and collect all xents, income, issues and profits
·("Rents") from the Property (including all real estate and personal property and whether past
due or thereaf~er accruing), including as may arise under the· Leases, and the Mortgagor
appoints the Bank as its true .and lawful attorney with the power for the Bank in its own name
and capacity to demand ·and collect Rents and take any action that the Mortgagor is
authorized to take under the Leases. The Bank shall :(after payment of all costs and expenses
Incurred) apply any Rents received by it to the Obligations in such order as the Bank
determines, or In accordance with any applicable statute. and the Mortgagor agrees that
exercise of such rights and disposition of such fun_ds shali,not be deemed to cure any default
or constitute a waiver of any foreclosure once commenced nor preclude the later
commencement of foreclosure for breach thereof. The Bank shall be liable to account only for
sucli Rents actually received by the Bank. Lessees under the Leases are hereby-authorized
and directed, following notice from the Bank, to pay all amounts due the Mortgagor under the
Leases to the Bank, whereupon such lessees shall be relieved of any and all duty and.
obligation to the Mortgagor with respect to such payments so made;

(d)

In addition to any other remedies, to sell the Property or any part thereof or Interest therein at
public auction on terms and conditions as the Bank may deter.mine, or otherwise foreclose this
M9rtgage in any manner permitted by law, and upon such sale the Mortgagor shall execute
and deliver such instruments. as the B.ank may request in order to convey and transfer all of
the Mortgagor's Interest In the .Property, and the same shall operate to divest all rights, title
and ir.1tet1est.,0Mhe Mortgagor in and to the Property, In the event this Mortgage shall include
mor.e. thah one parcel· of property or subdlVlsion (each hereinafter called a "portion"), the Bank
shall·, in Its sole and exclusive discretion and to the extent permitted by applicable law, be
empowered to foreclose upon any suc.h portion without impairing Its right to foreclose
8
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subsequ_ently upon any other portion or the entirety of the Property from time to time
thereafter. In addition, the Bank mc;1y in its discretion subordinate this Mortgage to one or
more Leases for the sole purpose·of preserving any such Lease in the event of a foreclosure;
(e)

II
l·

Cause one or more environmental assessments to be taken, arrange for the cleanup of any
Hazardous Substances or otherwise cure the Mortgagor's failure to comply with any statute,
regulation or ordinanC!:r relating to the presence .or cleanup of Hazardous Substances, and the
Mortgagor shall provide the Bank or its agents with access to·the Property for such purposes;
provided that the exercise of any of such remedies shall not be deemed to have relieved the
Mortgagor from any responsibility therefor or given the Bank "control" over the Property or
cause the Bank to be considered to be a mortgagee in possession, "owner" or "operator" of
the Property for purposes of any applicable law, rule
regulation pertaining to Hazardous
Substances; and

or

(f)

Take such other actions or proceedings as the Bank deems necessary or advlsable to protect
its interest in the Property and ensure payment and perform.ance of the Obligations, including,
without limitation, appoin~ment of a receiver (and the Mor:tgagor hereby waives any right to
object to such appointment} and ·exercise of any of the Bank's remedies provided herein or in
any other document evidencing, securing or relating to any of the Obligations or available to a
secured party under the Uniform Commercial Code or under other applicable law.

In addition, the Bank shall ·have all other remedies provid:ed by applicable law, including, without
limitation. the right to pursue a judicial sale of the Property or any· portion thereof by deed, assignment or
otherwise.
The Mortgagor agrees and acknpwl~dges that the aq;eptance by'the Bank of any payments from
either the Mortgagor or any gLiarant9r after the occurrence of any Event of Default, the exercise by the
Bank of any remedy set fo'r:th herein or the commencement, discontinuance or abandonment of
foreclosure proceedings against the Prqg¢rty shall not waive the Bank!s subsequ~nt or concurrent right to
foreclose or operate as a bar or estopp~I to the exercise of any other rights or remedies of the Bank. The
Mortgagor. agrees and acknowledges thc;1t the Bank, by makiQg payments or incurring costs described
herein, shall be subrogated to any right of the Mortgagor to seek reimbursement from any third parties,
including, without limitation, any predecessor in interest to the Mortgagor's title or other party who may be
responsible under any law, regulatlor:i or ordinance relating to the presence or cleanup of Hazardous
Substances.
4.3
Advances. If the Mortgagor falls to pay or perform any of its obligations respecting the Property.
the Bank may in its sole discretion do so without waiving or releasing Mortgagor from any such obligation.
Any such payments may include, but are not limited to, payments for taxes, assessments and other
governmental levies, water rates, insurance premiums, maintenance, repairs or improvements
constituting part 9{ the Property. Any amoµnts paid by the Bank hereunder shall be, until reimbursed by
the Mortg~gor, part· of:the Obllgatlons and secured by this· Mortgage, and shall be due and payable to the
Bank, on demand, together with interest thereon to the extent permitted by applicable law, at the highest
rate permitted urider any·of the notes evidencing the Obligations.
4.4
Cumulative Rights and· Remedies. All of the foregoing rights, remedies and options (Including
without ·limitation the right fo ente'r ·and take possession of the Property, the right to manage and operate
the same, and the right to collect Rents, in each case whether by a receiver or otherwise) are cumulative
and in addition to any rights the Bank might otherwise have, whether at law or by agreement, and may be
exercised separately or concurrently and none of which shall be exclusive of any other. The Mortgagor
further agr~es that the Bank may exercise any or all of its rights or remedies set forth herein without
having to pay the Mortgagor any sums for use or occupancy of the Property.
4.5
Mortgagor's Waiver of Certain Rights, Tc;> the extent permitted by applicable law, the Mortgagor
hereby waives the benefit of all present and future laws (I) providir_1g for any appraisal before sale of all or
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any portion of tne Property or (ii) In any way·e~tending the tlme·f9r _the enf9rc~ment of the collection of the
Obligations or creatlng·or extending a pe(iod of redemption from-any sale miali:!e he·reunder.
5.

MISCELLANEOUS

5.1
Costs and Expenses. To the extent permitted by applicable law, the Mongagor shall pay to the
Bank, on demand, all reasonable expenses (Including attorneys' fees· and .expenses and reasonable
consulting, accounting, appraisal, brokerage and similar professional fees and charges) incurred by the
Bank in connection with the Bank's Interpretation, recorqation of this Mortgage, -exercise, preservation or
enforcement of any of its rights, remedies and options set forth In this Mortgage and ·1n connection with
any litigation, proceeding or dispute whether arising hereunder or oth!?Mise relating to the Obligations,
together with int~r~st thereon fo the ·extent permitted by applicable lawi µnt!I paid in full by the Mortgagor
at the highest rate .set forth In any of the notes evidencing the Qbligat.ions. Any amounts owed by the
Mortgagor hereunder shall be, until paid, part of the Obligations. aod secured by this Mortgage, and the
Bank shall be entitled, to the extent p,eriTiitted by law, to receive and ~etain such amounts in any action for
a deficiency against or redemption by the Mortgagor, or any accounting for the proceeds of a foreclosure
sale or qf Insurance proceeds.
5.2
lndemnifi~tion Regarding· Leases. The Mortgagor hereby aQrees to defend, and does hereby
indemnify and hold the Bank and f;jach of its directors, officets, employees, -agents and attorneys (each an
''lndemnitee") harmless from all losses, damages, claims, costs or -,~xpenses (including attorneys' fees
and expenses) resulting from the assignment of the Leases and from all demands that may be asserted
against such lndemnitees arising from any undertakings on the part of the Bank to perform any
obligations under the Leases. It is LJnderstood that the assignment of the Leases shall not operate to
place responsibility for the control or rft~nagement of the Property upon the Bank or any lndemnitee or
make them liable for performance of aoy of the obligations of the Mortgagor under Leases, respecting any
condition of the Property or any other agreement or arrangement written or oral, or applicable law.
·1;,gemnmcatioa R@aroioi:f Hazardous subslaocii!i. · tne:Mortg·asor nerebs,·as'.free1no·aerena; and
ooes f\'erebf "inoemnify ··and 'hota :fia'rmtess··eacff 'fridemnffee"'frcim" and 'again sf ·a·ny"'ana· "air'losses,
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damages, clalins,· costs orexpenses. fnclt;idlng; without llmltatlori, :lltlgatlon costs and attbm'eys' fees and
expenses aM fees · or l!lxperises of· any envlroiimental ·englr.\e.eiing ·• or clean up firrif incurred· oy such
lndemnitee and arising out of or In connection with the. Property or resulting from the application of any
current or .future law, regulation or ordinance -relatlog to .th"e- pres~nce or cleanup of Hazardous
Substances on or affecting the ·property. The Mortgagor agrees its obligations hereunder shall be
continuous ar;,d shall survive termination or d!seharge of this Mortg·a·ge and/or the repayment of all debts
to the Bank including repayment.of all Obligatlonl?,
5.4
lncj~m11jtee's Expenses. If any lndemnitee Is made a par:ty defendant to any litlgatlon or any
claim is tt:ireaten~d ·or brought against such lndemnftee concerning this Mortgage or the Property or any
P,art thereof br therein .or concerning the ·construe.lion, maintenance, operat]on or the occupancy or use
·thereof by the ly'lortgagor or other person or entity, then the Mortgagor .shall ind~mnlfy, q~fend and hold
each lndemnltee harmless from and against all liability by reason of said lilig_atlon or claims, including
attorneys~ fees and expenses Incurred by such lndemnltee In connection with any such lltlgatlon or claim,
whether or no_t any such litigation or claim is prosecuted to judgment. The within Indemnification shall
survive paymenl of the Obligations, and/or any termination, release or discharge executed b'y the Bank in
favor of the Mortgagor.
5.5
Waivers. The Mortgagor waives notice of nonpayment, demand, presentment, protest or notice
of protest of the .Ooligatlons and all other notices, consents lo any renewals or extensions of time of
payment thereof. and generally waives any and all suretyship defenses and defenses in the nature
thereof. No delay or ,omission of the Bank in exercising or enforcing any of its rights, powers, privileges,
remedies, immunities or disc~e\ion (all of which are hereinafter collectively referred to as "the Bank's
rights and remedies") hereunder shall constitute a waiver thereof; and no waiver by the Bank of any
default of the Mortgagor hereunder or of any demand shall operate as a waiver of any other default

10

...._,...,.

hereunder or of any other demand. No term or provision hereof shall be waived, altered or modified
except with the prior written consent of tbe. B~flk, which c9nsent n:iakes explici.t reference lo this
Mortgage. Except as provided in the preced(rig sentence, no· other agreement or transaction, of
whatsoever nature, entered into between the Bank arid the Mortgagor at any time (whether before, during
or after the effective date or term of .this Mortgage) shall be construed as a waiver, modification or
limitation of any of the Bank's rights and remedies under this Mortgage (nor shall anything In this
Mortgage be construed as a waiver, mbgification or limitation of any of the Bank's rights and remedies
under any such other agreement or transaction) but all the Bank's rights and remedies not only under the
provisions of this Mortgage but also under any such other agreem~nt or transaction shall be cumulative
and not alternative or exclusive, and may be exercised by the Bank at such time or times and in such
order of preference as the Bank in its sole discretion may determine.
5.6
Joint and Seyeral. If th.ere is more than one Mortgagor, each of them shall be jointly and
severally liable for payment and/or performance of all obligations secured by this Mortgage and. the term
"Mortgagor" shall include each as well as all of them.
5.7
Severability. If any provh,>iOll of this Mortgage or portion of such provision or the application
thereof to any person or circumstance- shall to any extent be held Invalid or unenforceable, the remainder
of this Mortgage (or the remainder of such provision) and the application thereof to other persons or
circumstances shall not be affected thereby.
5.8
Complete Agreement. This Mortgage and the other Loan Documents constitute the entire
agreement and understanding petween and among the parties he~eto relating to the subject matter
hereof, and supersedes· all prior. proposals, negotiations, agreements and understandings among the
parties hereto with respect to such subject matter.
5.9
Binding Effect of Agreement. This Mortgage shall run with the land and be binding upon and
inure to the .benefit of the respective heirs, executors, administrators, legal representatives, successors
and assigns of the parties hereto, and shall remain In full force and effect (an9 the Bank shall be entitled
to rely thereon) until all Obligations are fully and indefeasibly paicl. The Bank may transfer and assign this
Mortgage and deliver any collateral to the assignee, who shall th.ereupon have all of the rights of the
Bank.; and the Bank shall then be relieved and discharged of any responsibility or liability with respect to
this Mortgage and such collateral. Except as expressly provided herein or In the other Loan Documents,
nothin,g, expressed or implied, is· intended to confer upon .any· party, other than the parties hereto, any
rights, remedies, obligations or liabilities under or by reason of this Mortgage or the other Loan
Documents.
5.10
Notices. Any notices under qr pursuant to this Mortgage shall be deemed duly received and
effective if delivered in hand to any officer or agent of the Mortgagor or·Bank, or If mailed by registered or
certified mail, return receipt requested·, addressed to the Mortgagor or Bank at the address set forth in this
Mortgage or as any party may from time to time designate by written notice .to the other party.
5.11

Governing Law. This Mortgage shall be governed by Idaho law.

5.1.2
Repwductions. This Mortgage and all documents which have been or may be hereinafter
furnist:Jed by the Mortgagor to the Bank may be reproduced by the· Bank qy any photographic, photostatic,
microfilm, xerographic or similar proces.s, and any such reproduction shall be admissible in evidence as
the original Itself In any judicial or administrative proceeding (whether or not the original is in existence
and whether or not such reproduction was made In the regular course of business).

5.13
Jurisdiction and Venue. The Mortgagor irrevocably submits to the nonexclusive Jurisdicflon of any
Federal or state court sitting in California and any Federal or state court sitting in Idaho, over any suit,
action or proceedi.ng :~r.ising out of or relating to th'is Mortgage. The Mortgagor Irrevocably waives, to the
fullest extent it. may effectiv$1.Y: do so under applicable law, any objection it may now or hereafter have to
the laying of the venue of any such suit, action or proceeding brought in any such court and any claim
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that the same has been brought In a.n inconvenient, forum. The Mortgagor hereby consents to process
being served in any such. suit, action or prcic·eeqing (i) by the mailing of .a copy thereof by registered or
certified mail, postage prepaid, return receipt -r~ques.t~9. ·tp. the Mortgagor's addre.ss set forth herein or
such other address as has been provided· lri writing to t1Ji3 B'ank and (ii) In any other ma Mer permitted by
law. and agrees that such service shall in every respect pe deemed effective service upon the Mortgagor.

5.14
Arbitration. THE PARTIES AGREE TO ATTEMPT IN GOOD FAITH TO RESOLVE ANY
DISPUTES WHICH MAY /\RISE AMONG THEM IN CONNECTION WITH THE INTERPRETATION OR
ENFORCEMENT OF THE PROVISIONS OF THIS AGREEMENT, OR THE APPLICATION OR VALIDITY
THEREOF. IN THE EVENT THAT ANY DISPUTE CANNOT BE SO RESOLVED, AND UNLESS THE
RELIEF SOUGHT REQUIRES THE EXERCISE OF THE EQUITY POWERS OF A COURT OF
COMPETENT JURISDICTION, SUCH DISPUTE SHALL BE SUBMITTED TO ARBITRATION. SUCH
ARBITRATION PROCEEDINGS SHALL BE HELD IN THE COWNTY OF SANTA BARBARA.
CALIFORNIA, IN ACCORDANCE WITH THE ARBITRATION PROVi~ION$ OF THE CALIFORNIA
CODE OF CIVIL PROCEDURE. TH.IS AGREEMENT TO ARBITRATE SHALL BE SPECIFICALLY
ENFORGEAf3LE. ANY AWARD RE;NDEREO IN ANY SUCH ARBITRATION PROCEEDINGS SHALL BE
FINAL ANO BINDING ON EACH OF THE PARTIES HERETO, Af.JD JU.DGEMENT MAY BE ENTERED
THEREON IN ANY COURT -OF COMPETENT JURISDICTION. THE FOREGOING AGREEMENT TO
ARBITRATE DOES NOT LIMIT THE HIGHT OF ANY PARTY
(I) FORECLOSE AGAINST REAL OR
PERSONAL PROPERTY COLLATERAL; (II) EXERCISE SELF-HELP REMEDIES RELATING TO
COLLATERAL OR PROCEEDS OF COLLATERAL SUCH AS SETOFF .OR REPOSSESSION; OR (111)
OBTAIN PROVISIONAL OR ANCILLARY REMEDIES SUCH AS REPLEVIN, INJUNCTIVE RELIEF,
ATTACHMENT OR THE APPOINTMENT OF A RECEIVER, ~EFORE DURING OR AFTER THE
PENDENCY OF ANY ARBITRATION PROCEEDING. THIS EXCLUSION DOES NOT CONSTITUTE A
WAIVER OF THE RIGH1 OR OBLIGATION OF ANY PARTY TO SUBMIT ANY DISPUTE TO
ARBITRATION HEREUNOER,. INC::°LUDING THOSE ARISING fl~OM THE EXERCISE OF THE
ACTIONS DETAILED.IN THE FOREGOING CLAUSES (I), (ll)'AND (Ill).

to

EXECUTED as of the date first above written.
Mortgagor:
Pend Orellle Bonner Development; LLC
By: Pend Oreille Bonner Development Holdings, Inc.,
Manager

By:

~~~z

~harles W. Reeves, President

-·
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On
l/\fM?q:\1-:\,::?,tt)Bbefore me,
personally
appeared Charle:s·w. Reeves, who proved to me on the basis of satisfactory evidence to be the person(s)
whose name(s) is/are subs.cribe9 to the within Instrument and acknowleqged to me that he/she/they
executed the same In his(l1er/th.eir authorized capacity(les), and that qy his/her/their slgnature(s) on the
instrument the person(s). or the entity upon behalf of which the person(s) acted, executed the Instrument.
I certify under PENALTY OF PERJURY under the laws of the.~tate of California that the foregoing
paragraph is true and correct.
WITNESS my hand and official seal_.

Signature~k
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EXHIBIT "A"
Property Descripti9n
Real property in i:he County of Bonner, State of Idaho, described as follows:
PARCEL 1:
That portion·of th_e Sou_thw~t gµarter of the Southw~~~ qµarte_i"'ofSection 16, Township 57
North, Rang!!."1 '.E~st~ Boise:_Meridian,:iying We~t of-~h~-~tate':Highway No. 200 right of way
and East of the Northern Pacific Railway right of way and iylng ·North of the North line of the
following described tract:
Beginning at a point where the 5¢ction line between.Sectiori,s-16 and 21, Township 57 North,
Range 1 West, Boise Meridian, 'intersects the Stat~ Highw<_ly'on. the· Westerly side as it now
exists; thence-in a Nor.thWesterly. direction along the Westerly. s!de of said .Highway, 752
feet; thence ~n a Southw:~terly ·t11rec;tlon, 97 feet; thence _in a South~sterly direction 672
feet to the Section line !Jetweeii s·ections 16 and 21; thence East·on said Sectfon line
between said Sections 16 and 21; 104.25 feet, more or less,- to the place of beginning.
Said parcel is now described a·s foll9ws:
A tract of la_ncj situated iil the'Southwest quarter of the;·so·uth\'Yest quarter of Section 16,
Tow:nship:57 Noitf:i, Range i-East,ofthe Boise Meridian, Bon11er Coi.mcy, Jdaho, lying
Southwest of the right qf way of State Highway No. 200: and Nor;theast of the right of way of
Montana ·,:tall Link Railway, b.~ing a portion of that·_properfy·descrlbed as Parcel 1 of
Instrument No. 168846 and more particularly described as follows:

Comm.e11cing at the intersectio_n ohhe South line·of th~,Sou_H:iwest _quarter of the Southwest
qua~r of S~on 16 and th.fl:No.rtheasterly right of wa_y..ofM4ntana Rall Link Railway whl.ch
is South 88° 10•· S~" East, ft~U)S feet from the Southw~t'corner·of Section 16; thence
leaving- said South line· and al~ng said right of way North ~3.l? 3)3" 59" West, 672,00 feet to
the true point of beginning~ -tl:lence'cpntinuing along said righ~ of·way North 23° 38' 59"
West, 786,99 feet to the Intersection wfth the.North line·cifttie Southwest quarter of the
Southwest quarter; thence. le~:viog said right of wa'y a~d -~long said North llne So"th 88° 43'
23" East; '241.38 feet to th~ .Vife!tterly right of way of State Highway No. 200; thence leaving
said North line and along said right of way the following four (4) courses:
on a non-tangential curve-to'the right having a c~ntral angle of. 01° 19' 25" (radial bearing=
South 73° 15' 16" Westj,_a rad.ills of 768,50 feet, for a1p1rc J.ength of i7,75 feet (chord=
South 16° 06' 41'' Eas~ 17.75"feE?t); thence along a line off~et 50;00 feet Westerly of and
parallel to a spiral curve (t;entefilne is= 200 feet, a = 3.5, S,=- 'i0 )for a chord of South 10°
43' D1-'' East, 193,87 fe°Elt); th.eilce South 08° 25' 19" East 86,06 ,feet; thence on a carve to
th~.left.having a central ·angle of.-13° 56'' 48'', a radius of .1482.53' feet; for an arc length of
360$7 feet p:t,ord = South 15° 23' 43" East, 359.98 feet);
•
thence leaving said. right-of way south 44° 37' 10" West, 106:45 feet (record=
"SouthwestE!flV 97 feet') to the true point of beginning.
PARCEL 2:
That.part of the Southwest:quarter of the S01,1thwes~ quarter in Section 16, Township 57
North, Range-~ East of the Boise Meridian, lying South· and West 1of the Burlington· Northern
Inc. Rallwa_y tight of way a!1d{~overnment Lot 5 in s·ecthl'n 17, Township 57 North, Range 1
East·of the Boise-Meridfari, save-and excepting therefrom:
The South 35Q: f~et of G_ov~r.n~ent Lot 5 in sai~ .Sect;iori -l,7,, and. also that part of the
Southwest.quarter of the':Sout°hwest quarter in said'Section-16· lying Westerly of said
Burlington Northern Inc. right-of.way as now in use and describ~d ~s follows:
Beginning at 'the Southwest' corner of said Section 16; the,:i_ce. North along the West Section

I·

/1

line 350 feeti thence East to the centerline of Trestle Cr!!ek;. t~ence Southeasterly along said
centerline-fa the South line-of S_ectlon 16; thence West along the Section line 720 feet, more
or less, to the point of beginning.
Said parcel is now described as follows:
A tract of land situated_.ln the Southwest quartef of.the Southwest qua~~r of Section 16,
!Ying Southwest of Montana ·Rail Link Railroad right of Way ijnd·G.overnment Lot 5 of Section
17, ~II in Township 57 No·rt,h, -Ra11ge 1 East, ·of the ~qi,se Meridian, Bonner Co~nty, Idaho,
being· a portion of that pi:operty,described as Parcel ;Z of Instrument·No. 168846 and more
particularly described as;,follows:
Beginning at the intersection c:>ftf:ie South line of the Sou.thwest quarter of the Southwest
quarter of Sectl~n .16 an_d ~~-Southwesterly right ofw~y-~f Montana Rail Link Railway
which l_s South 88° 10' !i6" Ea:st.. 8_34.19 feet from the.Sduthwest c~rner of_Sectjon 16;
thence ·leaving said South lin'e ·a·ncfalong said rlgh1: of~~y .,...orth 23° 38' 59" West, .1457,84
feet to the intersection with -~_e_ N~irth line :of the So!:Jth !'.-'est.q 1,1 a rter of th~ South west
quarter; .thence;_leaving safd:rlg~_t·of way and along·.the· "°'orth line of the Southw~st quarter
of the Southwest quarter; Nort.l,:·88° 43' 23" West, 243,71 f~et-td·the Northwest corner of
the South we.st.quarter of the SDl!ttilN.est quarter; thence ~lo_ng .ttJe N_0rth line of Government
Lot 5 In ~~Ion 1), North sgci· 23'-4~'' West, 1223.84 feet-t_o the m_e~n~~r line of Lake Pend
Oreille, as-d~Rned by the origin~! ~LO Survey; thence leaving said North line and along said
meander line the following two'-(2) courses:
South. 52° 55' 48" East, 5~t.00 f~e~(thence South 37° 55'.48" East, 798.96 feet to a point on
a lirie l_ying· 350,00 feet Nor.th of.and parallel to the South line of the Southwest quarter of
.the Southwest quarter of Section 16; .
thence along said paralle! llne,·soutI:,_ 88° 10' 56" East; 281.27 feet to the West line of the
~aid Southwest qu;;trter of the: Sou·~'1westq·uarter; thence continuing South 88° 10' 56" East,
159.02 feet to the inters·ectior'! '!l'ith tt}e cente,:-iine:of Tr:estle Creek; th·ence along the
centerline of Trestle Creek'th~ fo_llowlng ,eight {8) courses:
South 52° 54' 34" East, 63.${3 feet; th_ence Sou.th 44° 37' ,26" Ei!st,. 117.83-.feet; thence South
42° OS! 45" East, 77.28 f¢etr:then·ce South SQ 0 .0~' 07'' East, 145.49 feet; thence South 55°
15' 32" Ea~ 86.34 feet thence South 46° 56' 31" East,..li3~98 fe-'3t;°·thence South 75° 43'
10" East, 58.83 feet; therice,South 37° 48' 28" Eas_t, 27.37 feet tQ the intersection with the
South line of the. Southwest.quarter of the Southwest quarter;
'

thence leaving said creek cen_t~rllne and along said South line South 88° 10' 56" East, 116.80
feet to the true point of beginning.
PARCEL 3:
.
A portion ~f the N·ortheast quarter of-the Northwest ql,larter and Government Lot 1 in
Section 21, Township 57 North, Range 1 East, Boise Meridian, Bonner County, Idaho,
described as follows:
Beginning at a point where t!:ie ~outh line of the Northeast quarter of the Northwest quarter
of Section 21, Township 57 North, Range 1 East, Boise,Meridian, Bonner Countyr'Idaho,
intersects the West line ~fthe·. Northern Paclfic:'Rallroad Company r:ight-of-wav; thence 600
feet No,:therl.v along said railroad ri'ght-of-way; thence West to the meander line of the:!ake;
thence ·600 feet Southerly to the the South line of Lot 1 of said Section 21; thence East to the
Point of Beginning.
Said parcel is now described as follows:
A tract of land situated· i.n the-Northeast quarter of the Northwest quarter and Government
Lot 1 of Section 21, Township 57 North, Range 1 East of the Boise Meridian, Bonner County,

Idaho, more particularly describ.ed as foJlows:

'

Beginning at the intersectiori gf the s·ou.ttdine of"the N.ottheast quarter of the Northwest
quarter of Section 21 and the Westerly l'ight.pf ~~n1fMontana Rail Link Railroad which Is
South 88° 55' 48': East, 13~.54 feet from 'the.Southwest corner of saii;f _Northeast qu!,'rter of
the Northwest quarter; thence· leaving said Sciu't:i1 IJne and along said right of way the
following
two
(2) courses:
.
.

~.

--__,

on a non-tangentlal curve tg ~e.le~ having a qmtral ahgle of 10° 44' 25" (radial bearing =
South 65° 01' 49" West) a radius of 2664:79·feet, for,an arc length of 499.53 feet (chord ::::r
North 30° 20' 24" West, 4gafaci feet); thence North 25° 10' 12" WMt, 100.47 feet,
thence le13v!.ng said right of'w~y·and parallel.'.t.o the South line of Government Lot 1, North
88° 55' 48" West, 936.05. feet'to·the. 1,t1¢ander· line ofLake P.end Oreille as defined in the
original GLO Survey; theitc~ ~long saitt m~antler lln.e the following two (2) courses:
south 14° 25' 48" East. 271;5•Heet; tljence South 46° 40' 48" East, 378,00 feet to the
intersection with the Soutn ·line,-of GQ'vernme11t Lot 1;
thence along said Sou~h line South ~8° 55' 48'·' East, 748.52 feet to the Southeast corner of
Government Lot 1; thehce along tlfr~.south line of the Northeast quarter of the Northwest
quarter, South 88° 55' 48" Ea·st,··139,54 feet to the true point of beginning.
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Partial Termination of Reai -Property Purcbase a n d ~ ao~~Yf~a
Termination or Memorandum of Real Property Pur.c basc and Sale Agreement

This Partial Termination of Real Property Purchase and Sale Agreement and Partial
Termination of Merno~dum of Real Property Purchase and Sale Agreement is made
, 200"7, by and between North
effective as of t h i s ~ day of r'C\£:-(' Gk
Idaho Resorts, LLC, an Idaho li!T\ited liability company ("Seller"), and Pend Oreille
Bonner Development Holdings, Inc., a Nevada corporatjon ("Buyer"), for the purpose of
providing record notice that Seller and Buyer have partially tenninated that certain Real
Property Purchase and Sale Agreement and that certain M~morandum of Real Property
Purchase and Sale Agreement recorded in on Jwie 19, 2006 iri Instrument No. 706475.
Official Records of Bonner County. Idaho only as to the real property described in See
, Exhibit "A'' attached hereto and by this reference made a part hereof. The partial
tennination of the Real Property Purchase and Sale Agreement and Memorandum of Real
Property Purchase and Sate Agreement shall be recorded in Official Records of Bonner
County. Idaho.

rN WITNESS WHEREOF,. the parties have caused this Partial Termination of Real
Property Pu.rchase and Sale Agreement and Partial Termination of Memorandum of Real
Property Purchase and Sale Agreement to become effective as of the day and year first
above written.
THIS DOCUMENT IS BEING RE-RECORDED TO
CORRECT THE LEGAL PESCRJPTIO~ .

Setler:
North Idaho Resorts, LLC
an Idaho limited liability company

By:
Its:

Villelli Enterprises lnc.t!" Califomia·corporation
MaQ.ll.ging Member
__ .....
..
)

.

Rfohard A. Villelli
Its: President

.,I

Pend Oreille Bonner Deve)opment Holdings. Inc.
a Nevada corporation
By:
Its:

il

~~

Charles W. Reeves
President

ADMITTED IN EVIDENCE

STATE OF IDAHO

)
) SS,

County of Bonner

\h

)

'{'(\t..,c1.,, . 20ol,

On this\~ day of
before me, the undersigned, a Notary
Public in and for said State, personally appeared Richard A. Vjllc,lli, known or identified
to me to be the President of the Corporation that executed this instrument or the person
who executed the instrument on behalf of said corporation, and acknowledged to me that
said Corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
seal the day and year in this certifi te first above written.
Notary Publi .~_;.J_..:C~.\.,..~~~~~::V
Residing at:
O'\
)
Commission expires: 1-?:, 1- l )

STATE OF IDAHO

)

) ss.
County of Bonner

)

~let:\ ,

On thislY.~ay of
200:::L, before me, the undersigned, a Notary
Public in and for said State, personally appeared G_harles W. Rec,ve§, known or identified
to me to be the President of the Corporation that executed this instrument or the person
who executed the instrument on behalf of said corporation, and acknowledged to me that
said Corporation executed the same.

IN WITNESS WHEREOF. I have hereunto set my hand and affixed my official
seal the day and year in this certificate first above written.

NotMyPobl~~~

Residing at: ~;;...
·
;-"'('
Commission expires: 1-::S I:::\ )

\'.
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., , T,. ' ~--- '.;'*r ~
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Exhibit "A"
Legal. Description

Lot !DA, Block 2; Lots 2A, 3A and 4A, Block 4; Lot 2A, Block 7; Lots 2A and 3A, Block
9; Lot lB, Block 10, of The Replat of Golden Tee Estates and Golden Tee Estates 1st
Addition,
·
·
according to the Plat thereof, recorded in Book 8 of Plats,
Page 77, records of Bonner County, Idaho.

STATE OF !DAHO
Countv ofBunm:r
I, lvfo.;·i~ Scott, Comity Recorder in and for ~he

county and state afor~;so.id, do hereby certify
that the foregoing instrument is. a true a~d
correct copy ~'1f'the c,ri~!,inal
my office by mstrnr,·.,;r.t nwnber'
-W.t..a.:.:7-

there~x~~ffl

,1m~4

{3

Wlt11cs~ n_~Y lrnnd
the.!;.~~:,1y of-~/-) l,Li....L.
2L.::....
M, ,l SCOT1J9t~J..J' Y RECOR DER
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